IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50888
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
DANI EL | SI DRO SOTELO LOPEZ, al so known as El Bi gotes,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Western District of Texas
USDC No. EP-99-CR-1129-2-DB
‘Septenber 24, 2002
Before JONES, STEWART and DENNI'S, C rcuit Judges.
PER CURI AM *
Dani el Isidro Sotel o Lopez (Sotel 0) appeals his sentence
for conspiracy to possess with intent to distribute nore than 1, 000
kil ograns of marijuana. 21 U S C. § 841(a)(1l), 846. He argues
that he should not have been held accountable for marijuana

involved in his brothers’ separate conspiracy. See U S S G

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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8§ 1B1. 3. He does not address his waiver, pursuant to his plea
agreenent, of his right to appeal.
The record denonstrates that Sotel o’ s appeal waiver was

informed and voluntary. United States v. Portillo, 18 F.3d 290,

292-93 (5th Cr. 1994); United States v. Melancon, 972 F.2d 566,

567 (5th Gr. 1992). The only appeal rights reserved by Sotelo
were (1) theright to appeal his eligibility for departure fromthe
m ni mum mandat ory pursuant to 18 U.S. C. 8§ 3553(f), (2) theright to
appeal any upward departure inposed pursuant to U S.S.G § 5K2.0,
and (3) the right to raise constitutional challenges to the
ef fecti veness of counsel or to prosecutorial m sconduct by way of
a collateral attack under 28 U.S.C. § 2255. 1d. at 7-8. Sotelo’s
argunent that he should not be held accountable for relevant
conduct is not an appeal basis excepted fromthe waiver. It does

not represent an upward departure, see United States v. Gaitan, 171

F.3d 222, 223-24 (5th Gr. 1999), and this direct appeal does not
qualify as a collateral attack on the effectiveness of counsel or
on the prosecutor’s conduct.

Al t hough t he Governnent asserted the appeal waiver inits
brief, defense counsel did not file a reply brief. He has
therefore failed to address the threshold i ssue before this court.
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