IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50555
Conf er ence Cal endar

JUAN ERNESTO CASTRO- CUELLAR,

Peti ti oner- Appel | ant,
vVer sus
R D. MLES, Wirden

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-00-CV-703-SS

Before JOLLY, JONES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Juan Ernesto Castro-Cuel lar, federal prisoner # 44214-080,
appeal s the district court’s dismssal of his 28 U S. C § 2241
petition in which he challenged his 1992 convictions for various
drug-rel ated offenses stenmng fromhis involvenent in a |large
marijuana inportation ring. He has also noved for appoi ntnent of

counsel on appeal. That notion is DEN ED

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Castro argues that the district court erred in determning
that he had not denonstrated that relief under 28 U S.C. § 2255
was i nadequate or ineffective so as to qualify for relief under

28 U.S. C. §8 2241. He contends that his reliance on Apprendi V.

New Jersey, 530 U. S. 466 (2000), qualifies himfor such relief
under the “savings clause” of 28 U S.C. § 2255 as established by

Reyes- Requena v. United States, 243 F.3d 893, 904 (5th Gr.

2001) .
Castro is incorrect. He does not satisfy the first prong of

t he Reyes- Requena test because Apprendi is not retroactive to

cases on collateral review See Wesson v. U. S. Penitentiary

Beaunont, Tx., 305 F.3d 343, 348 (5th Cr. 2002).

Castro has not argued on appeal any of the other issues he
raised in his 28 U . S.C. 8§ 2241 petition; thus those clains are

wai ved. See Yohey v. Collins, 985 F.2d 222, 224-25 (5th Cr

1993). Castro does argue, for the first tinme on appeal, that

hear say evi dence was inproperly used to convict himof using a
mnor child in connection with his drug offense. This newy
raised issue is not reviewable for the first tinme on appeal. See

Leverette v. Louisville Ladder Co., 183 F.3d 339, 342 (5th Gr.

1999) .

MOTI ON FOR APPO NTMENT OF COUNSEL DENI ED; AFFI RMED.



