IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50542
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
JAVES DEAN M LLER
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W O00-CR-126- ALL

February 1, 2002
Before JONES, SMTH, and EMLIO M GARZA, Circuit Judges.

PER CURI AM *

Janes Dean MIIer appeal s hi s conviction for
manuf act uri ng net hanphet am ne. He argues that in denying his
notion to suppress, the district court erroneously determ ned that
consent to search had been given by his sister, the owner of the
prem ses. MIler’s argunent is msguided, however, because the
district court did not deny the notion to suppress based on the
consent-exception, but rather on the exigent «circunstances
presented by the nethanphetam ne | ab. Because M| ler nmakes no
challenge to the district court’s determnation that exigent

circunstances justified the search, any such challenge is deened

Pursuant to 5THQR R 47.5, the court has determned that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.
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wai ved. See United States v. Fagan, 821 F.2d 1002, 1015 n. 10 (5th

Cr. 1987).

M Il er also argues that the evidence was insufficient to
support his conviction. He argues that given the testinony
regarding the tine he was arrested and the anount of tinme that the
met hanphet am ne was cooking, it was apparent that someone other
than he had been manufacturing the nethanphetam ne. Because
MIler failed to renew his notion for a judgnent of acquittal at
the close of all the evidence, we review his argunent for plain

error. See United States v. Pierre, 958 F.2d 1304, 1310 (5th Cr

1992) (en banc). Accordingly, review of the sufficiency of the
evidence is limted to the determ nation of "whether there was a

mani fest m scarriage of justice." United States v. lLaury, 49 F. 3d

145, 151 (5th G r. 1995)(citation omtted).

MIler’s argunent is based on a m scharacterization of
the narcotics agent’s testinony. Moreover, it ignores the fact
that his common-law wife testified that he asked her to return to
the house to turn off the "cook." The judgnent of the district

court 1s AFFI RVED



