IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50491

MARLENE H, as next friend ANDREW H

Plaintiff - Appellant

V.

YSLETA | NDEPENDENT SCHOOL DI STRI CT; RAMON RI VERA; EDWARD LEE
VARGAS

Def endants - Appel |l ees

Appeal fromthe United States District Court
for the Western District of Texas
No. EP-00- CA-279-H

April 3, 2002
Bef ore KING Chief Judge, and H G NBOTHAM and EM LI O M  GARZA,
Crcuit Judges.
PER CURI AM ~
In this action, Plaintiff-Appellant Marlene H alleges

violations of the Rehabilitation Act of 1973, the Anericans with

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



Disabilities Act of 1990, and the Due Process and Equal
Protection clauses of the United States Constitution by
Def endant s- Appel | ees Ysl eta | ndependent School District,
Princi pal Ranbn Rivera, and Superintendent Edward Lee Vargas,
based on the Defendants-Appellees’ refusal to re-enroll Marlene
H's learning disabled son in Eastwood Knolls School. The
district court granted sunmary judgnent in favor of all
def endants and di sm ssed the action because Marlene H failed to
exhaust adm nistrative renedies prior to filing her federal |aw
clains, as is required by the Individuals Wth Disabilities
Education Act. For the foll ow ng reasons, we AFFIRM
| .  FACTUAL AND PROCEDURAL HI STORY

Andrew H. (“Andrew’) lives with his parents, including his
nmot her Plaintiff-Appellant Marlene H (“Marlene”), in the Socorro
| ndependent School District. In July 1999, Marlene transferred
Andrew to Eastwood Knolls School (“Eastwood”) in the Ysleta
| ndependent School District (the “YISD'). |In January 2000,
East wod determ ned that Andrew has a learning disability, and
East wood’ s Adm ssion, Review and Dismssal Conmttee (the “ARD
Comm ttee”) subsequently devel oped a special Individualized
Educational Plan (“IEP’) for Andrew. |In March 2000, Andrew s
parents objected in witing to the IEP and notified the ARD
Commttee that they planned to enroll Andrew in a private school

at the YISD s expense. The YISD refused to pay for private



education for Andrew. Andrew s parents then withdrew their
objection to the | EP, and Andrew remai ned enroll ed at Eastwood.
Eastwood clains that in March 2000, it mailed an “Qut of
Attendance Area Transfer Letter of Intent” (the “Letter of
Intent”) to Andrew s parents. Andrew s parents were required to
conplete and return the Letter of Intent in order to secure
enrol Il nent for Andrew at Eastwood for the 2000-01 school year,
pursuant to the YISD s open enroll nent policy applicable to out-
of -district transfer students.! Eastwood additionally clains
that Andrew was given a pre-registration packet with instructions
to return the formincluded therein to the school. Eastwood
further clainms that an Eastwood assi stant principal and a school
counsel or rem nded Andrew at the tine he received the pre-
regi stration packet of the inportance of the tinely return of the
pre-registration formand that daily announcenents were made to
students to remind themto return the form Eastwood never
received any Letter of Intent or pre-registration form conpleted
by Andrew s parents. Marlene clains she did not conplete and
return the Letter of Intent or the pre-registration form because
she never received either.

In April of 2000, the ARD Commi ttee, including Defendant-

Appel l ee Principal Ranon Rivera, net with Andrew s parents to

1 The YI SD open enrol |l nment transfer policy states: “No
|ater than May 10 of each year, an out-of-attendance area
transfer student wll declare in witing his/her intention to re-
enroll at the sanme canpus for the next school year.”
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di scuss Andrew s | EP and his progress. At this tinme, Andrew s

| EP i ncluded a curriculumplan for the 2000-01 school year at
Eastwood. The IEP also required Andrew to conplete a Yl SD sumrer
program but not at Eastwood. Andrew attended that summer
programin June and July of 2000. On June 12, the ARD Committee
again net wwth Andrew s parents to discuss the | EP, which stil
contained a curriculumfor 2000-01 at Eastwood. Andrew s
parents’ failure to return the Letter of Intent and the pre-
registration formwas not discussed at these neetings.

On June 16, Eastwood’ s 2000-01 eighth grade enroll nment
reached its maxi mum According to YISD, Andrew was thus
effectively closed out of enroll nent at Eastwod because the
school never received the Letter of Intent that would have
secured his position as an out-of-district student. On July 26,
Andrew s grandnot her took Andrew to Eastwood to pre-regi ster and
was told by school officials that Andrew could not attend
East wod. On August 11, Principal R vera notified Andrew s
parents in witing that Andrew could not attend Eastwood for
2000-01. Andrew s parents then placed himin private school but
still seek his enrollnment at Eastwood.

On Septenber 14, 2000, Marlene filed this suit in federal
district court against YISD, Rivera, and Defendant- Appel | ee

Superintendent Edward Lee Vargas (collectively, the *School



District”).2 Marlene alleges that the School District violated
(1) Section 504 of the Rehabilitation Act of 1973 (the
“Rehabilitation Act”), 29 U S.C A 88 791-794 (West 1999); (2)
the Anericans with Disabilities Act of 1990 (the “ADA’), 42
US CA 88 12131-34 (West 1999); and (3) Andrew s due process
and equal protection rights under the Fourteenth Amendnent to the
United States Constitution. On March 15, 2001, the School
District filed a notion for sunmary judgnment asserting that: (1)
Marl ene failed to exhaust her adm nistrative renedies prior to
filing this suit, as is required by the Individuals with
Disabilities Education Act (“IDEA’), 20 U S.C. A § 1415 (West
1999); and (2) the School District did not violate Andrew s
constitutional or statutory rights as a matter of law. On May 2,
2001, the district court granted summary judgnent in favor of the
School District on the sole ground that Marlene failed to exhaust
her adm nistrative renedies. Marlene tinely appeals the district
court’s sunmary | udgnent.
1. STANDARD OF REVI EW
We review sunmary judgnent de novo, applying the sane

standards as the district court. See, e.qg., Commerce & | ndus.

Ins. Co. v. Ginnel Corp., 280 F.3d 566, 570 (5th Cr. 2001).

2 Although Marl ene has sued Rivera and Vargas in their
i ndi vi dual capacities, neither Marlene nor any of the defendants
makes any argunent on appeal that revolves around that fact and
we, thus, treat themcollectively along with YI SD w t hout,
however, intending to suggest that there are no differences in
their legal positions.



Summary judgnent is appropriate if “there is no genuine issue as
to any material fact and ... the noving party is entitled to a
judgnent as a matter of law” FeED. R Qv. P. 56(c). Once the
nmovant shows that no genuine issue of material fact exists, the
non- novant may not rest on nere allegations and denials, but nust
set forth specific facts to establish a genuine issue of materi al

fact. See Celotex Corp. v. Catrett, 477 U. S. 317, 323-24 (1986).

[11. DI SCUSSI ON

Subsections (f) and (g) of Section 1415 of the | DEA outline
adm ni strative procedures for the review and appeal of decisions
regardi ng the public education of disabled children. These
procedures are designed to ensure that “children with
disabilities and their parents are guaranteed procedural
safeguards with respect to the provision of free appropriate
public education” by “State educational agenc[ies], State
agenc[ies, and] |ocal educational agenc[ies]” that receive
federal assistance under the IDEA. 20 U S.C. A 8§ 1415 (a), (f)-
(g). Subsection (I) of Section 1415 of the |IDEA requires that,
before any civil suit can be filed against state educati onal
agenci es that receive funds under the |IDEA claimng that an
educati onal decision regarding a disabled child violates federal
law, the plaintiff ordinarily first nust exhaust al

adm ni strative renedi es avail abl e under subsections (f) and (gQ).



See id. at § 1415 (1).°3 It is undisputed that Marlene never
requested any admnistrative review of the decision of YlISD not
to re-enroll Andrew. She did not, for exanple, request an

adm ni strative hearing.

Mar| ene contends, alternatively, that exhaustion is not
required or, if required, would be “futile” and i nadequate in her
case because: (1) her chall enge does not concern an issue
governed by the | DEA because she does not chall enge an
“educational placenent” wthin the neaning of the act; (2) she
seeks retrospective conpensatory noney damages, a formof relief
not avail able under the IDEA; and (3) no adm nistrative officer
has authority to renedy her claimby enrolling Andrew within a
non-resident district such as Yl SD.

This court has not squarely confronted the issues and
argunents raised by Marlene’s claim However, exam nation of

deci sions of our sister circuits considering the applicability of

3 Section 1415(1) reads in relevant part:

Nothing in this chapter shall be construed to
restrict or limt the rights, procedures, and renedies
avai | abl e under the Constitution, the [ADA] ..., the
[ Rehabilitation Act] ..., or other Federal Laws
protecting the rights of children with disabilities,
except that before the filing of a civil action under
such laws seeking relief that is al so avail abl e under
this subchapter, the procedures under subsections (f)
and (g) of this section shall be exhausted to the sane
extent as would be required had the action been brought
under this subchapter.

20 U.S.C.A § 1415 (I).



t he | DEA exhaustion requirenent indicates that Marlene’'s claimis
of the type suited to adm nistrative review prior to court
intervention and that such review would not be futile or

i nadequate for the purposes of exhaustion.

The parties first dispute whether Marlene’s claimis
directed toward a change by the School District in Andrew s
“educational placenent” wthin the neaning of the | DEA. Marl ene
argues that she chall enges either an “expul sion” of Andrew or an
i nproper failure to re-enroll himby the School District, actions
whi ch she clains are not “educational placenent” deci sions.

Marl ene thus clains that she is not seeking redress under federal
law that “is also avail abl e under [the | DEA]” pursuant to
subsection (1). Marlene clains, therefore, that subsection (l)’s
exhaustion requirenent does not apply to her claim No court has
addressed this exact argunent in the context of determ ning

whet her di sm ssal of a federal law claimfor failure to exhaust
admnistrative renedies is appropriate. However, what case | aw
there is indicates that Marlene’'s claimfits confortably within
the purview of the IDEA for the purposes of the exhaustion

requi renment.

Subsection (b)(6) of Section 1415 focuses on protecting the
right of parents of disabled children to “an opportunity to
present conplaints with respect to any nmatter relating to the

identification, evaluation, or educational placenent of the

child, or the provision of a free appropriate public education to
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such child.” 20 U S.C A 8 1415 (b)(6) (enphasis added). The
deci sions on which Marlene relies in support of her argunent that
the School District’s refusal to re-enroll Andrew does not fal
wthin this anbit, however, deal with whether a chall enged

deci sion affects the “educational placenent” of the student in
the context of determ ning whether |DEA requirenents other than
exhaustion apply. Those decisions involve chall enges regarding
the IDEA's notice requirenent, 20 U S.C A § 1415 (b), or the so-
cal l ed stay-put provision, 20 U.S.C A 8§ 1415(j), which requires
that an institution naintain the current educational placenent of
the student during the pendency of any adm nistrative chall enge

to a decision affecting the student. See Bd. of Educ. of Cnty.

H gh Sch. Dist. No. 218, Cook County, Ill. v. 11l. State Bd. of

Educ., 103 F.3d 545, 549 (7th Cr. 1996) (finding that a disabl ed
student’s expul sion and successive transfers constituted
sufficient change in “educational placenent” to invoke the |DEA s
stay-put provision, but that the various schools inplenented the
student’s I EP sufficiently to satisfy the student’s educati onal
“status quo” for the purposes of that |DEA requirenent); Weil v.

Bd. of Elenentary & Secondary Educ., 931 F.2d 1069, 1072 (5th

Cr. 1991) (finding that a transfer of a student for reasons
beyond the control of the institution did not constitute an
“educational placenent” wthin the neaning of subsection (I)

sufficient to trigger the IDEA' s requirenent of prior notice to



parents); Lunceford v. Dist. of Colunbia Bd. of Educ., 745 F.2d

1577, 1582-83 (D.C. Cr. 1984) (finding that the discharge of a
di sabl ed student froma hospital that provided educati onal
services did not constitute a change in educational placenent
sufficient to invoke the stay-put requirenent so that the
appl i cabl e school district was not required to house the student
at the hospital or any equivalent facility during the pendency of
any adm nistrative challenge by the parents to the discharge).?
Wthin those limted contexts, such decisions have defined a

change in “educational placenent” as at a mninmum a

fundanental change in, or elimnation of a basic elenent of the

educati on program.... See, e.qg., Weil, 931 F.2d at 1072

(quoting Lunceford, 745 F.2d at 1582)).

Mar | ene’ s appeal, however, concerns the discrete issue of
whet her the | DEA s exhaustion requirenent applies, not the stay-
put or notice requirenents. Mrlene’'s characterization of the
School District’s refusal to re-enroll Andrew as an “expul sion,”
or as a decision not affecting his “educational placenent,” is

thus not dispositive of the question whether Marlene nust first

4 Sone of the decisions cited in this opinion and relied
upon by the parties, including Lunceford, were decided under the
| DEA' s predecessor, the forner Education of the Handi capped Act
(the “EHA"), 20 U.S.C. 8§ 1400 et seq. However, courts enpl oy
deci sions rendered under the EHA and | DEA i nterchangeably. See,
e.qg., Babicz v. Sch. Bd. of Broward County, 135 F.3d 1420, 1422 &
n.10 (11th Gr. 1998).
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exhaust adm nistrative renedies before turning to court intervention.
In those decisions by our sister circuits squarely

addressing the applicability of the | DEA exhaustion requirenent,

such courts of appeals do not focus on whether a given decision

constitutes a change in a disabled student’s “educati onal

pl acenent” per se. Rather, those circuits have interpreted the

| DEA' s exhaustion requirenent to apply to a broad range of clains

that even arguably m ght be redressed by the | DEA' s

adm ni strative procedures and renedi es and, thus, to include nore

clains, for exanple, than those to which the stay-put clause

m ght apply. See Hayes v. Unified Sch. Dist. No. 377, 877 F.2d

809, 813 (10th G r. 1989) (holding that “[t]he fact that [a given
institutional decision] do[es] not constitute a change in

pl acenment within the neaning of [the IDEA] ... does not renobve
the action fromthe purview of the Act” for the purposes of its

adm ni strative exhaustion requirenent); see also Padilla v. Sch.

Dist. No. 1 inthe City & County of Denver, Colo., 233 F.3d 1268,

1274 (10th G r. 2000). As the Tenth Grcuit explained in
Padi | | a:

In essence, the dispositive question generally is
whet her the plaintiff has alleged injuries that could
be redressed to any degree by the IDEA s adm nistrative
procedures and renedies. If so, exhaustion of those
remedies is required. |If not, the claimnecessarily
falls outside the | DEA's scope, and exhaustion is
unnecessary. \Wiere the IDEA's ability to renedy a
particular injury is unclear, exhaustion should be
required in order to give educational agencies an
initial opportunity to ascertain and alleviate the

al | eged problem

11



233 F.3d at 1274 (citing Charlie F. v. Bd. of Educ., 98 F.3d 989,

992, 993 (7th Cr. 1996)). . Babicz v. Sch. Bd. of Broward

County, 135 F.3d 1420, 1422 (11th Gr. 1998) (finding that
“clains asserted under Section 504 [of the Rehabilitation Act]
and/or the ADA are subject to [the] requirenent that litigants
exhaust the IDEA's adm ni strative procedures to obtain relief
that is avail able under the | DEA before bringing suit”).

In Hayes, for exanple, a school used a “tine-out” roomto
di scipline two disabled students, and their parents filed suit in
federal court alleging constitutional violations wthout first
requesting any admnistrative hearing on the matter. 877 F.2d at
811. That court of appeals noted that states and school
districts receiving federal funds are, under the |IDEA, “required

to conduct ‘an inpartial due process hearing for parental

conpl ai nts on any matter relating to ... the provision of a

free appropriate public education. Id. at 813 (enphasis in
original) (quoting 20 U.S.C. A 8§ 1415 (b)(1)(E)). The court of
appeal s agreed with the district court’s explicit finding in that
case that the mnor disciplinary action of a tine-out “did not
constitute a ‘change in placenent’ within the neaning of the
[IDEA].” 1d. (enphasis added). The court of appeals reasoned,
however, that because the state and the school district were
neverthel ess required to conduct, and parents were entitled to
request, a hearing on challenges to such m nor disciplinary

action, the parents should first turn to admnistrative renedi es

12



and expertise prior to seeking court intervention. |d. 1In so
doing, the court noted the cl ose nexus between discipline of
children and in-class instruction “in providing a child with a

‘“free appropriate public education so that such disciplinary
actions are those “relate[d] to the public education of a

handi capped child[,]” and parental challenges to them “therefore
fall[] wthin the scope of the [IDEA]” for the purposes of
exhaustion. |d. The court thus found that the parents were
required to “present their conpl aints concerning such
disciplinary action according to the procedures set forth by the
Act, whether or not they bring additional causes of action ‘under
the Constitution, ... the Rehabilitation Act of 1973, or other
federal statutes .... " 1d. (quoting 20 U.S.C A 8§ 1415(f)).

In so ruling, the Hayes court relied on the purpose
underlying the I DEA' s exhaustion requirenent for additional
support, quoting the Eleventh Grcuit:

“The philosophy of the [IDEA] is that plaintiffs are

required to utilize the el aborate adm nistrative schene

established by the Act before resorting to the courts

to challenge the actions of the | ocal school

authorities. This exhaustion rule serves a nunber of

i nportant purposes, including (1) permtting the

exerci se of agency discretion and expertise on issues

requi ring these characteristics; (2) allowing the ful

devel opnent of technical issues and a factual record

prior to court review, (3) preventing deliberate

di sregard and circunvention of agency procedures

est abl i shed by Congress; and (4) avoi di ng unnecessary

judicial decisions by giving the agency first
opportunity to correct any error.”

13



ld. at 814 (quoting Ass’'n for Retarded Ctizens, Inc. v. Teaque,

830 F.2d 158, 160 (11th Cir. 1987)); see also Hel dman v. Sobol,

962 F.2d 148, 159 (2d Cr. 1992) (“The exhaustion doctrine
prevents courts fromunderm ning the adm nistrative process and
permts an agency to bring its expertise to bear on a problem as

well as to correct its own mstakes.”) (citing McKart v. United

States, 395 U. S. 185, 193-95 (1969)) (citations omtted). W
find the Tenth Grcuit’s approach in Hayes and Padilla
persuasive. W note that such approach is not based on the
perceived ultimte outcone of the review or whether the parents
may eventual ly seek court redress for any perceived failures of
the adm nistrative process. Rather this approach focuses on
whether it is appropriate that the adm nistrative nmachi nery be
given a chance to work without court interference and to prevent
unnecessary court adjudication of any portion of the claim W
thus find that even nore than the challenge to the mnor tine-out
disciplinary action at issue in Hayes, Marlene’'s challenge to the
non-enrol I ment of Andrew in a public school bears sufficiently
cl ose nexus to provision of his free and appropriate education to
warrant allow ng school adm nistration a chance to review and
attenpt to renmedy her conplaint prior to court intervention

Marl ene is correct, however, that even where a matter, such
as the YISD s refusal to re-enroll Andrew, appears to be within
the anbit of the I DEA exhaustion requirenent, such exhaustion may
nevert hel ess be excused where it would prove “futile or

14



i nadequate” (referred to commonly as the “futility exception”).?®

See, e.qg., Gardner v. Sch. Bd. Caddo Parish, 958 F.2d 108, 112

(5th Gr. 1992) (recognizing the futility exception in context of
a challenge to limtations placed on the tape recordi ng of

parent -t eacher conferences, but refusing to excuse exhaustion

where the plaintiffs failed to allege futility); see al so Hayes,
877 F.2d at 814 (sane). Courts of appeals have interpreted the
futility exception narrowy, however, thus far recogni zi ng
futility in only two circunstances.

First, courts of appeals have recogni zed futility when a
plaintiff alleges that the particular adm nistration to which she
would turn is so “systemcally” flawed that review is rendered

whol Iy futile or inadequate. Conpare Heldman, 962 F.2d at 159

(finding that a plaintiff who clained that a New York state
statute “specifying the hearing officer selection procedure

violates the [I DEA] nandate” need not exhaust adm nistrative

5> W note that courts inconsistently approach argunents
regardi ng exhaustion, such as argunents that adm nistration has a
| ack of authority to renmedy or that nonetary damages render
exhausti on unnecessary, via analysis under the rubric of either
whet her a given claimfalls within the scope of the | DEA or cones
wthin the futility exception. Conpare Padilla, 233 F.3d at 1274
(anal yzi ng whether a claimfor noney damages renders exhaustion
unnecessary as an argunent whether the IDEA is at all applicable,
but not as a futility argunent), with Covington v. Knox County
Sch. Sys., 205 F.3d 912, 918 (6th Cr. 2000) (analyzing an
argunent agai nst exhausti on based on a claimfor noney damages as
a futility argunent). Regardless of the characterization of such
argunents, the | DEA exhaustion jurisprudence persuades us that
Mar |l ene’ s argunents that she need not exhaust adm nistrative
remedies fail.

15



remedi es because to “require a system c challenge, such as [the
plaintiff’s], to pursue adm nistrative renedies would not further
t he purposes of IDEA and would only serve to insulate the state
procedures fromreview - an outcone that woul d underm ne the

system Congress selected for the protection of the rights of

children with disabilities”); Ms. W v. Tirozzi, 832 F.2d 748,
757 (2d Gr. 1987) (finding that it would be futile for class
plaintiffs to exhaust adm nistrative renedi es under the | DEA
based on plaintiffs’ prior attenpts to conplain to a school board
about that board's failure to provide adequate psychol ogi cal

assi stance and evaluation to their disabled children, as well as
based on plaintiffs’ clains that the board also failed to provide
parents with adequate hearings on that issue, and thus finding
that “[the class] conplaint alleges a pattern and practice of
systematic [|I DEA] violations unable to be addressed at the due
process hearings provided in the [state]” and that a state
hearing officer |acked authority to provide “class action and

systemm de relief”), with, e.q., Doe v. Ariz. Dep’'t of Educ., 111

F.3d 678, 682-83 (9th Gr. 1997) (relying on decisions fromthe
Second, Third, and Tenth Crcuits and finding that clains of
“neglect of children at a single [prison] facility,” which housed
sone juvenil e disabled inmates, required exhaustion under the

| DEA because the violation “does not rise to a truly systemc
level in the sense that the IDEA' s basic goals are threatened on
a systemw de basis”) (internal quotation and citation omtted).

16



As the Ninth Grcuit explained in Arizona Departnent of

Educat i on,

it appears that a claimis “systemc” if it inplicates

the integrity or reliability of the | DEA dispute

resol ution procedures thensel ves or requires

restructuring the education systemitself in order to

conply with the dictates of the Act; but that it is not

“systemc” if it involves only a substantive claim

having to do with limted conponents of a program and

if the adm nistrative process is capable of correcting

the problem
ld. at 682. Marlene nmakes no challenge to the integrity or
reliability of the entire available state adm nistrative review
process, none that indicates required restructuring of the system
to conply with the dictates of the IDEA, or for which exhaustion
woul d under m ne Congressional purpose in enacting the | DEA
Thus, Marlene’s clains fail to evince systemc futility.

The second instance in which courts have recogni zed futility
occurs when a plaintiff clains an injury for which retrospective
nmonet ary conpensation is the only apparent appropriate renedy

because the separate educational issue conponent of the claimis

al ready determ ned, settled or sonehow nooted. Conpare Covi ngton

v. Knox County Sch. Sys., 205 F.3d 912, 917-18 (6th G r. 2000)

(agreeing with “those courts that have decided that a nere claim
for noney damages is not sufficient to render exhaustion ..
unnecessary,” but holding “in the unique circunstances of this
case - in which the injured child has already graduated fromthe
speci al education school, his injuries are wholly in the past,
and therefore noney danages are the only renedy,” and “there is

17



no equitable relief that would nake [the student] whole,” so that
exhaustion would be “futile” and thus was not required); Wtte v.

Adark County Sch. Dist., 197 F.3d 1271, 1275-76 (9th Gr. 1999)

(finding exhaustion unnecessary because a plaintiff sought only
“retrospective’” noney damages and no costs for “renedial
services” on behalf of a disabled student claimng psychol ogi cal
and physical abuse by staff at one school, after the student
nmoved to another school within the district at which the student
was satisfied, “because all educational issues already have been
resolved to the parties’ nutual satisfaction through the |IEP

process”); WHB. v. Matula, 67 F.3d 484, 495-96 (3d Cr. 1995)

(finding that exhaustion would be “futile, perhaps even

i npossi bl e” when parents filed a 8 1983 acti on seeki ng noney
damages for constitutional violations due to a school’s repeated
refusal to evaluate and classify a child as disabl ed because,
after extensive adm nistrative proceedi ngs, the school board and
the parents entered into a binding settlenent that the child
woul d be classified as inpaired so that the issue of the
student’s classification and pl acenent had been resol ved and the
only remai ning i ssue was nonetary damages for the past injury),

wth Charlie F., 98 F.3d at 991-92 (requiring exhaustion of

adm ni strative renedi es because, although a plaintiff requested
only nonetary damages for clains that a teacher encouraged fell ow
students to verbally humliate the student |eading to physical
altercations, and although the student had since noved to a new

18



school at which he was satisfied, the “educational professionals
and hearing officers who evaluate clains under the | DEA” m ght
nevert hel ess conclude that the disabled student could be provided
“renmedi al services” to treat the past humliation so that
“pursuit of the adm nistrative process would be justified”). In
WB., the Third Grcuit further explained that this type of
futility is generally recognized due to past injury that appears
likely redressable solely by nonetary conpensati on:

There may be ot her very narrow exceptions permtting

t he exhaustion requirenent to be waived before filing

a [federal] claim such as where the parents of a

deceased chil d seek danages for a school board’s

failure to provide |IDEA services while the child was

still alive. Such exceptions, whether based on

futility or other grounds, would be rare indeed.
67 F.3d at 496. \Wen read together, these decisions indicate
that regardl ess of whether a plaintiff clains nonetary
conpensation for injury to a disabled child, where an educati onal
i ssue of the case that has any possibility of redress by
adm ni strative procedures renmai ns unresol ved, excuse from
exhaustion is not appropriate. The nere presence of a claim of
nmonet ary conpensation wll not render a claimincapabl e of
redress by an adm nistrative body under the |DEA. See, e.q.
Covi ngton, 205 F.3d at 917.

In the instant case, it is undisputed that, although Marl ene

clai ns “conpensat ory damages,” she also prays for relief in the

formof “a permanent injunction prohibiting the defendants from

19



excluding plaintiff fromattendance at Eastwood Knol|ls School,”
as well as “such other and further relief as the court nay deem
just, proper and appropriate.” Thus, Marlene’'s own request for
relief asks for prospective equitable relief to renmedy the School
District’s non-enroll ment of Andrew. That educational issue
remai ns unresolved in this case, and Marl ene nmade no pri or
attenpt whatsoever at adm nistrative redress. Consequently, in
accord with the persuasive reasoning of our sister circuits, we
find that Marlene’s claimis not of the type that warrants excuse
of adm nistrative exhaustion based on her claimfor conpensatory
nmoney danmmages.

Marlene’s final claim- that adm nistrative review would
prove i nadequate because she alleges that a hearing officer |acks
authority to reinstate Andrew within the YISD - is |ikew se
unavailing. Marlene relies upon a single decision by a district

court to support this proposition, Padilla v. Sch. Dist. No. 1 in

the Gty & County of Denver, Colo., 35 F. Supp. 2d 1260, 1265-66

(D. Colo. 1999). In Padilla, a parent filed clains under 8§ 1983
and the ADA on behalf of her handi capped child against a

def endant school district in which the student no | onger resided.
Id. at 1264. It is true that in Padilla, based on a schoo
district’s refusal to grant a hearing to the parent after the
student relocated to another district, the district court excused
the plaintiff from exhaustion of adm nistrative renedi es and

deni ed dism ssal of the federal |aw clains, reasoning that at the
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time of the requested hearing, “the hearing officer |acked
authority to grant relief.” |d. at 1266.° However, one of our
sister circuits has explicitly rejected this argunent that non-
residence within a school district constitutes sufficient grounds
al one to excuse exhaustion of adm nistrative renedies. See N B.

v. Al achua County Sch. Bd., 84 F.3d 1376, 1379 (11th Cr. 1996)

(requiring exhaustion and rejecting the argunent that because a
student “no | onger attends any of the defendant school districts”
such exhaustion would prove futile). In N.B, the Eleventh
Crcuit reasoned that

[I]f parents can bypass the exhaustion requirenment of

the IDEA by nerely noving their child out of the

def endant school district, the whole adm nistrative

schene established by the | DEA woul d be rendered

nugatory. Permtting parents to avoid the requirenents

of the I DEA through such a “back door” would not be

consistent with the legislative intent of the |DEA
ld. W find this reasoning persuasive and in no way di m ni shed

sinply because Andrew, as a transfer student to Eastwood, was not

6 The Tenth Circuit subsequently reversed the district
court’s judgnent as to the 8§ 1983 claimand thus di sm ssed that
claim but on a different ground than exhaustion. Padilla, 233
F.3d at 1274. The court of appeals affirnmed the district court’s
j udgnent denying dism ssal of the ADA claimand found that the
plaintiff need not adm nistratively exhaust as to that claim but
i kew se based its decision on a different rationale than that of
the district court. See id. at 1274-75. At a mninum in not
analyzing or relying on the district court’s rationale, the Tenth
Circuit failed to endorse the district court’s reasoning that a
student’s non-residency wthin a district constitutes sufficient
grounds al one to excuse exhaustion of adm nistrative renedies.
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renoved fromthe YISD by his parents, but already resides outside

of the YISD

Moreover, Marlene nerely asserts in conclusory fashion that
a hearing officer lacks authority to provide any appropriate
remedy for Andrew s circunstance, including reinstatenent within

the YISD.” As the Seventh Crcuit stated in Charlie F., it is

not the specific relief which the plaintiff requests that is the
gravaman of the inquiry into whether exhaustion is appropriate,
but rather the “available relief” of which the | DEA speaks. 98

F.3d at 991-92 (enphasis added). See also Padilla, 233 F.3d at

1274 (“Like the Seventh Circuit, we understand ‘available’ relief
to nean relief for the events, condition, or consequences of

whi ch the person conpl ains, not necessarily relief of the kind
the person prefers ... or specifically seeks.”) (internal
citation and quotation omtted). Thus, if there appears any
arguabl e likelihood that the adm nistrative process m ght provide
any formof equitable, renedial relief to Andrew, then this court
must not interfere so as not to frustrate Congressional purpose

in enacting the IDEA. See, e.qg., Charlie F., 98 F. 3d at 991-92.

" Marlene relies on Section 25.036 of the Texas Education
Code to make this argunent. This section only requires, however,
that for proper transfer of a student into a non-resident school
district, the parent and the district nust “jointly approve and
tinely agree in witing to the transfer” and that such witten
agreenent be filed with the applicable district. TeEX EDUC. CODE
ANN. 8§ 25.036 (Vernon 1996). Nothing in this section precludes,
therefore, the possibility that the School District and Marl ene
m ght now agree in witing to enrollnment of Andrew at a school
within the YISD, or even at Eastwood.
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Mar | ene bears the burden of show ng that exhaustion would be
futile or inadequate. Gardner, 958 F.2d at 112 (citing Honig v.
Doe, 484 U.S. 305, 327 (1988)). As the district court correctly
noted, even assuming that a hearing officer could not reinstate
Andrew to Eastwood, or even to another school within the Yl SD,
Mar| ene has not pointed to facts that, if proven true at trial,
indicate that an admi nistrative hearing officer |acks authority
to review Andrew s circunstance and to provide any formof relief
regarding his enrollnment in an appropriate educational situation.
As the Sixth Grcuit stated in Covington, “a nore appropriate
educati onal placenent, provided at public expense - is precisely
the kind of relief that the state adm nnistrative process is

equi pped to afford.” 205 F.3d at 918 (citing Doe v. Smth, 879

F.2d 1340, 1341-42 (6th Cr. 1989)). Consequently, Marlene

of fers no conpelling grounds for excusing her from exhaustion of
admnistrative renedies prior to seeking court intervention. W
decline, therefore, to interfere wth the School D strict’s
opportunity to admnistratively redress Marlene’ s clains
regardi ng Andrew s prospective educational enrollnent via proper
procedures in conportnent with the | DEA 8

I V. CONCLUSI ON

8 Because we agree with the district court that Marlene
must exhaust adm nistrative renedi es before turning to federa
court, we |ikew se decline to address any argunents regarding the
substance of Marlene’'s federal clains under the Rehabilitation
Act, the ADA, or the Constitution.
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The district court’s sunmary judgnment in favor of the School
District dismssing Marlene’s clainms under federal |aw for

failure to exhaust adm nistrative renedi es i s AFFI RVED
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