IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50405
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
TONY SPARKS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W99-CR-70-3

Decenber 14, 2001
Bef ore DAVI S, BENAVI DES, and STEWART, Circuit Judges.

PER CURI AM *

Tony Sparks appeals his sentence fromhis guilty-plea
conviction for aiding and abetting carjacking which resulted in
t he shooting death of Todd Bagley. See 18 U S.C. 88 2, 2119(3).

Spar ks chall enges the district court’s application of
US S G 8 2B3.1(c) (1), which cross-references to the base
of fense level for nmurder, U S. S.G § 2Al1.1(a). Sparks asserts
that he was sentenced for a nurder that he did not commt. He
contends that he was at hone when the renmai ning group of

carj ackers bought lighter fluid, shot the two victins in the car
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trunk, and then burned the carjacked vehicle. He contends that
the murders were not reasonably foreseeable to himand, even if
they were, the district court failed to nmake the requisite
findings under U S.S.G § 1B1.3, relevant conduct.

Contrary to Sparks’ contention, he was not sentenced for
murder; he was sentenced fromhis guilty-plea conviction for
ai ding and abetting carjacking which resulted in the death of

Bagley. See 18 U S.C. 88 2, 2119(3); United States v. Harris,

104 F. 3d 1465, 1475 (5th Gr. 1997). Sparks’ responsibility for
the death of Todd Bagley arises as an elenent of the offense to

whi ch he pleaded guilty. See Jones v. United States, 526 U. S

227, 252 (1999). The sentencing court was not required to make
findings of fact about the reasonable foreseeability of Bagley’s
murder. The rel evant conduct for which Sparks is held
accountable is pursuant to U S.S.G § 1Bl1.3(a)(1)(A, not

subsection (a)(1)(B), based on Sparks’ own conduct. See United

States v. Carreon, 11 F.3d 1225, 1237 n.60 (5th Gr. 1994). The

district court properly applied the cross reference to the nurder
gui del i ne.

Spar ks’ remai ning argunent, concerning the district court’s
determ nation not to adjust Sparks’ offense |evel for acceptance
of responsibility, is equally unavailing. The district court did

not clearly err. See United States v. Trenelling, 43 F.3d 148,

152 (5th Gir. 1995).
AFFI RVED.



