IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50386
Summary Cal endar

KAMVAN | NC.
Pl ai ntiff-Appellant,
vVer sus
CITY OF HEWTT,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas
USDC No. W O00-CV-78
Decenber 21, 2001
Bef ore DeMOSS, PARKER, and DENNIS, G rcuit Judges.
PER CURI AM *

Kamman | nc. (Kanman) appeals the district court’s summary
judgnent in favor of the Gty of Hewtt (the Cty) on each of its
taki ngs or inverse condemation clains, i.e., that there was a
regul atory taking w thout just conpensation, that its substantive
due process rights were violated, and that its equal protection
rights were violated when the City denied its request to rezone a
parcel of |land by changing its designation fromresidential to
comercial. A grant of summary judgnent is appropriate “if the
pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw. "
Fed. R CGv. P. 56(c).

In order to establish a regulatory taking or inverse
condemati on, a | andowner nust show (1) that the application of
the zoning ordinance to the particul ar property does not substan-
tially advance legitimte state interests or (2) that it deprives

an owner of all economcally viable use of his land. Agins v.

Gty of Tiburon, 447 U S. 255, 260 (1980); Mayhew v. Town of
Sunnyval e, 964 S.W2d 922, 933-34 (Tex. 1998), cert. denied, 526

US 1144, 119 S.Ct. 2018, 143 L.Ed.2d 1030 (1999). Kanman does
not assert that it has been deprived of all economcally viable
use of its land, nor does it dispute that traffic is a concern at
the intersection where its property is located. Kamman asserts
that the district court failed to analyze whether the Gty
substantially advanced solving the traffic problemat the
intersection by refusing to rezone the property at issue. This
argunent is neritless. Controlling traffic growh substantially

advances legitimate state interests. See Village of Euclid v.

Anbler Realty Co., 272 U. S. 365, 394-95 (1926). Moreover,
Kamman’ s argunent is an attenpt to challenge the quantity and
quality of data underlying the city engineer’s advice, as well as
the wi sdomof the Gty Council’s decision to deny its rezoning
request, none of which is appropriate for judicial inquiry. See

Berman v. Parker, 348 U S. 26, 31-33, 35-36 (1954); Reid v.

Rolling Fork Public Uility Dist., 854 F.2d 751, 753 (5th G
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1988); Shelton v. City of College Station, 780 F.2d 475, 480-81

(5th Gr. 1986)(en banc).
As for Kanmman's substantive due process claim a state’s

zoni ng deci sions nust have a rational basis. Jackson Court

Condom niuns v. City of New Ol eans, 874 F.2d 1070, 1077 (5th

Cir. 1989). The key to such an inquiry is whether the question
is "at | east debatable.” 1d. Traffic control is a legitinmate
obj ective of a zoning regulation or decision. The Gty was
concerned that the increased traffic resulting froma comrerci al
establ i shnent on Kanman’s property woul d increase the potenti al
for accidents at an already dangerous intersection. This was a
legitimate concern of the city. The City' s denial of Kamman’s
rezoni ng request had a rational basis and thus reaches the

t hreshol d established for substantive due process. See id. at
1078.

Kamman’ s equal protection argunent echoes his substantive
due process claimand adds that it was treated differently from
two | andowners who have corner |ots zoned comrercial at the sane
intersection. Wen there is no fundanental right or suspect
classification involved, the applicable standard of review for
both equal protection and substantive due process clains is

rational basis. Jackson Court Condom niuns, 874 F.2d at 1079;

Reid, 854 F.2d at 753. As already noted, the Gty’'s concern that
increased traffic at the intersection would be unduly hazardous
had a rational basis in the city engineer’s opinion and therefore

was “at | east debatable.” See Jackson Court Condom ni uns, 874

F.2d at 1079. Under-inclusivity alone, i.e., failure to nake the
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ot her corners of the intersection residential, is not sufficient
to state an equal protection claim 1d. Kanman' s equal
protection argunent is without nerit.

AFF| RMED.



