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KING Chief Judge:”
Petitioner-Appellant Daniel Earl Reneau, a Texas deat h-row
i nmat e, appeals the district court’s denial of his petition for a

writ of habeas corpus brought under 28 U S.C. § 2254 (1994 &

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



Supp. 2001). Qur reviewis limted to the two issues on which
the district court granted Reneau’ s request for a certificate of
appeal ability: (1) whether Reneau’s constitutional challenges to
t he Texas habeas corpus procedure are cogni zabl e on federal
habeas review, and (2) whether the Texas Court of Crim nal
Appeal s properly determned that its review of the sufficiency of
t he evidence for Reneau’s death sentence satisfied the
requi renment under the Eighth and Fourteenth Anmendnents that
states provide neani ngful review of death sentences. For the
follow ng reasons, we AFFIRM the district court’s denial of
habeas relief.
| . FACTUAL AND PROCEDURAL BACKGROUND

On January 22, 1996, a grand jury indicted Petitioner-
Appel l ant Daniel Earl Reneau for intentionally causing the death
of Kris Keeran in the course of conmtting and attenpting to
commt robbery. Felony-nurder is a capital offense in Texas.
See Tex. PenaL CobE ANN. 8 19.03(a)(2) (Vernon 1994).! Reneau
pl eaded not guilty to the charge, and a jury convicted himand

sentenced himto death.

1 Section 19.03(a)(2) provides: “A person conmits [capital
murder] if he commts nurder as defined under Section 19.02(b)(1)
[i.e., “intentionally or know ngly causes the death of an
individual”] and . . . intentionally commts the nurder in the
course of commtting or attenpting to commt ki dnapping,
burgl ary, robbery, aggravated sexual assault, arson, or
obstruction or retaliation.” TeEx. PeNaL CobE ANN. 88 19.02(b) (1),
19.03(a)(2) (Vernon 1994).



During the guilt-innocence phase of Reneau’s trial, the
state spent one day presenting evidence of the follow ng events.
Over the course of approximately two weeks in Decenber 1995,
Reneau and Jeffrey Wod, who resided together with their
girlfriends, nade plans to rob a gas station |ocated near their
home. Initially, Wod and Reneau believed that they had
convinced Kris Keeran and WIIiam Bunker, who worked as cashiers
at the gas station, to participate in the robbery. Keeran and
Bunker soon nade cl ear, however, that they would not provide any
assi stance. Neverthel ess, Wod and Reneau decided to carry out
the robbery on their own.

Early in the norning of January 2, 1996, Reneau entered the
gas station with a gun in his hand while Wod waited outside.
Reneau poi nted the gun at Keeran, who was standi ng behind the
counter, and told Keeran to go into a back office. Keeran did
not nove, and Reneau shot himin the head. Proceeding with the
robbery, Reneau went into the back office and took a safe. Wod,
who had entered the gas station after Reneau fired the gun,
renoved a box of cash and a vi deocassette recorder containing a
surveillance tape. They | oaded the three itens onto the truck
that they had driven to the gas station and |left. Keeran died
al nost i nstant aneously.

The jury convicted Reneau of capital nmurder. At the
puni shment phase of Reneau’s trial, the state sought the death
penalty. The state urged the jury that “there is a probability
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that [ Reneau] would commt crimnal acts of violence that would
constitute a continuing threat to society,” one of the two
findings that Texas |law requires a jury to determ ne beyond a
reasonabl e doubt before the state may inpose the death penalty on
a defendant convicted of capital nurder. Tex. CobE CRRM PRoOC. ANN
art. 37.071, 8 2(b)(1) (Vernon Supp. 2001).2 In support of that
claim the state relied on the evidence presented at the guilt-

i nnocence phase of the trial and introduced further evidence of
events occurring before the January 2, 1996 robbery and evi dence
of events occurring thereafter. Because Reneau’ s second issue
relates to the sufficiency of the evidence for his death
sentence, we set forth that evidence in some detail.

Nadia Mreles, Wod s girlfriend at the tinme of the robbery,
testified that she lived with Wod, Reneau, and her sister
(Reneau’s girlfriend) from Novenber 1995 until the January 2,
1996 robbery. She stated that during this tinme Wod and Reneau
kept several firearns in the house and that Reneau had i nforned
her that he had stolen two of them one froma children’ s hone
and another froma gun store. The state also presented the

testi nony of Bennie Skinner and Aaron Tol edo, who clai ned that

2 |If the jury makes this “continuing threat” finding, the
jury nust then determ ne “[w hether, taking into consideration
all of the evidence, including the circunstances of the offense,
the defendant’s character and background, and the personal noral
culpability of the defendant, there is a sufficient mtigating
ci rcunstance or circunstances to warrant that a sentence of life
i nprisonnment rather than a death sentence be inposed.” Tex. Cobe
CRM Proc. ANN. art. 37.071, 8§ 2(e)(1).
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they had participated in a total of three burglaries with Reneau
and Wod.?® Both Tol edo and Skinner testified that the group
stole firearns during the burglaries. They further stated that
Reneau was arnmed during the burglaries and that he had conveyed
to themthat he was prepared to shoot soneone if necessary. The
state al so presented evidence connecting Reneau to a robbery of a
conveni ence store that had taken place approxi mately one nonth
before the January 2, 1996 robbery. The investigating officer
read to the jury Reneau’s witten confession stating that he and
Wod had perpetrated the conveni ence store robbery and that
Reneau had been the one who threatened the cashier with a gun.?*
The state al so presented the testinony of individuals who
had encountered Reneau during his incarceration in county jail
after the January 2, 1996 robbery. Justin Lenond, who was
Reneau’s cellmate for a brief tinme, testified that Reneau had
conveyed his desire to escape fromthe jail and had stated that
“he wasn’t afraid to take out a jailer, to take out a |l aw
enforcenent official, but he was going to get out, one way or

another.” Lenond further testified that in recounting the events

3 Both Skinner and Tol edo testified that they had been
involved in the burglary of the children’s honme. Skinner also
stated that he participated in the burglary of a residence with
Reneau and Wod, and Tol edo stated that he participated in the
robbery of a gun store with Reneau and Wod.

4 The officer took Reneau’s confession while he was
i ncarcerated after being charged and arrested for the January 2,
1996 robbery.



of January 2, 1996, Reneau had not expressed any renorse about
Keeran’s death. Two prison officials testified that they

over heard Reneau and Whod tal king through the pipe duct that ran
bet ween their adjacent cells about what the officials concluded
wer e escape pl ans.

In addition to cross-examning the state’s witnesses, Reneau
sought to show that he was not a continuing threat to society and
to present mtigating evidence by introducing the testinony of
several witnesses. Dr. Mchael Aranbula, a forensic psychiatrist
who had exam ned Reneau and revi ewed his personal and nental
hi story, described Reneau’s chil dhood as “very abusive.” He
testified that when Reneau was six to eight years old, the state
had renoved himfrom his honme because he was subjected to severe
physi cal abuse. Aranbula stated that after Reneau was renoved
fromhis hone, he “pretty nuch junped around from one nenta
hospital to another nental hospital” until he was ei ghteen or
ni neteen years of age. Aranbula told the jury that he had

di agnosed Reneau with “severe personality disorder,” a treatable
condition. Further, Aranbula testified: (1) that he was aware

t hat Reneau woul d not be eligible for parole for 40 years if
sentenced to |ife inprisonnent for capital nurder, (2) that
individuals afflicted with personality disorders “generally get
better” as they get older, and (3) that in a structured
environnent like a prison, individuals with severe personality

di sorders present a decreased risk of danger. On cross-
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exam nation, Aranbula stated that in making his prognosis on
Reneau’ s potential for dangerousness, Aranbula did not recal
havi ng been aware that Reneau had threatened people with
firearns® or that Reneau had indicated his willingness to kill
soneone in order to escape fromjail.

O her wtnesses who testified for Reneau gave vari ous
positive accounts of his character. David Warner, who net Reneau
i n August 1995, testified that Reneau stayed with Warner and his
four-year-old daughter for approximately six weeks. \arner
testified that his daughter |iked Reneau and that \Warner had
trusted Reneau enough to I et him babysit. Warner further stated
that he had never seen Reneau display violent behavior and that
he was surprised when he | earned that Reneau was a suspect in the
January 2, 1996 robbery.

Two wonen who had net Reneau through Warner testified that
t hey had never seen Reneau act angrily and that they felt
confortabl e when he was around their children. Zabra Pieper, who
had briefly lived in the sane apartnent conplex as Reneau, also
testified that her three-year-old daughter |iked Reneau and that
he was “really good with [her].” One of the officers who
acconpani ed Reneau back and forth between the jail and the

courthouse during the trial testified that the officers had not

°> Skinner and Tol edo, who testified about their
participation in burglaries with Reneau and Wod, both testified
t hat Reneau had pointed a gun at themwhile warning themnot to
tell anyone about the burglaries.
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had any problenms with Reneau. Robert Baudat, who had hired
Reneau to help build | og cabins, testified that Reneau was a
sati sfactory worker.

The jury answered “yes” to the first special issue —

whet her Reneau woul d present a continuing threat to society —

and “no” to the second special issue —whether there was any
mtigating circunstance warranting a sentence of life

i mprisonnment rather than a sentence of death.® On March 20,
1997, the state trial court sentenced Reneau to death.

Reneau’s trial counsel wthdrew fromrepresentation and new
counsel was appointed to represent himon direct appeal to the
Texas Court of Crimnal Appeals (“TCCA’).” The TCCA affirnmed his
conviction and sentence on January 27, 1999. Reneau then filed a
petition for certiorari with the U S. Suprene Court, which was
deni ed on Novenber 8, 1999.

Whil e his case was pending on direct appeal to the TCCA
Reneau petitioned for state habeas corpus relief. Another
attorney (i.e., not the attorney representing Reneau in his
direct appeal) was appointed to represent himin his state habeas

proceedings. On April 22, 1999, the state trial court

reconmmended that Reneau’ s habeas petition be denied on al

6 See supra note 2 and acconpanying text.

” Texas | aw provides that “[t]he judgnment of conviction and
sentence of death shall be subject to automatic review by the
Court of Crimnal Appeals.” Tex. CooE CRRM Proc. ANN. art. 37.071,
8 2(h) (Vernon Supp. 2001).



grounds. Determning that the record supported the trial court’s
recommendati on, the TCCA entered an order denying Reneau’ s state
habeas petition on Septenber 15, 1999.

On March 8, 2000, Reneau filed a petition for a wit of
federal habeas corpus pursuant to 28 U . S.C. 8§ 2254, chall enging
the constitutionality of his death sentence on several grounds.
The district court assigned Reneau’s petition to a magi strate
j udge, who issued a report recomendi ng that the district court
dismss the petition and grant the state’s notion for sunmmary
judgnment. On April 2, 2001, the district court denied all of
Reneau’ s objections to the nagistrate judge s report and entered
an order adopting the magistrate judge s recommendati on.

Reneau sought certificates of appealability (“COA’) for two
of the district court’s holdings: (1) that his challenges to the
Texas habeas corpus procedure for capital cases are not
cogni zabl e on federal habeas review, and (2) that the TCCA
properly held that it afforded Reneau neani ngful review of his
death sentence as required by the Ei ghth and Fourteenth
Amendnents. The district court granted Reneau a COA on each
hol di ng.

1. FEDERAL HABEAS STANDARD OF REVI EW

In a federal habeas appeal, we review a district court’s

grant of summary judgnent de novo, “applying the sanme standard of

review to the state court’s decision as the district court”



applied. Beazley v. Johnson, 242 F.3d 248, 255 (5th Gr. 2001)

(quoting Thonpson v. Cain, 161 F.3d 802, 805 (5th Gr. 1998)).

We consider all of the facts in the summary judgnent record in
the light nost favorable to Reneau, the nonnoving party. See

Wlliams v. Scott, 35 F.3d 159, 161 (5th Gr. 1994).

Because Reneau filed his petition for federal habeas corpus
after the date of the enactnent of the Antiterrorism and
Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 100
Stat. 1214 (codified as anended at 28 U S.C. 8§ 2254 (1994 & Supp.
2001)) (“AEDPA’), the district court’s federal habeas review was

governed by AEDPA. See Penry v. Johnson, 121 S. C. 1910, 1918

(2001).
Under 8§ 2254(d) of AEDPA, habeas relief is not available to
a state prisoner

W th respect to any claimthat was adj udi cat ed
on the nerits in State court proceedings
unl ess the adjudication of the claim—

(1) resulted in a decision that was
contrary to, or involved an unreasonable
application of, clearly established Federal
| aw, as determ ned by the Suprene Court of the
United States; or

(2) resulted in a decision that was based
on an unreasonabl e determ nation of the facts
in light of the evidence presented in the
State court proceeding.

28 U.S.C. § 2254(d) (Supp. 2001).
In this case, state court factual determ nations are not at
i ssue, and thus subsection (1) of § 2254(d) provides the

framework for our inquiry. The Suprenme Court recently el aborated
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on the § 2254(d) (1) standards. See WIllians v. Taylor, 529 U S

362 (2000). Applying statutory construction principles, the
Court determ ned that the phrases “contrary to” and “unreasonabl e
application” establish “two categories of cases in which a state
prisoner may obtain federal habeas relief with respect to a claim
adj udicated on the nerits in state court.” [|d. at 404.
According to the Court, a state court decision nmay be “contrary
to. . . clearly established Federal |aw, as determ ned by the
Suprene Court” if: (1) “the state court applies a rule that
contradicts the governing law set forth in [the Suprene Court’s]
cases,” or (2) “the state court confronts a set of facts that are
material ly indistinguishable froma decision of [the Suprene]
Court and nevertheless arrives at a result different from
[ Suprene Court] precedent.” 1d. at 405-06

As to the second category of cases warranting federal habeas
relief, the Court determ ned that a state court decision is “an
unreasonabl e application of clearly established” Suprene Court
precedent if the state court “correctly identifies the governing
| egal rule but applies it unreasonably to the facts of a
particular prisoner’s case.” 1d. at 407-08. The Court
establi shed two guidelines for ascertaining when an application
of federal law is “unreasonable.” First, the inquiry into
unr easonabl eness is an objective one. See id. at 409-10.

Second, the Court enphasized that “unreasonable” does not nean
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merely “incorrect”: an application of clearly established Suprene
Court precedent nust be incorrect and unreasonable to warrant
federal habeas relief. See id. at 410-12.

I'11. COGNI ZABI LI TY OF THE CONSTI TUTI ONAL CHALLENGES
TO THE STATE' S HABEAS PROCEDURES

The district court granted Reneau a COA on its determ nation
that his constitutional challenges to the Texas habeas corpus
procedures are not cogni zable on federal habeas review. These
chal | enges arise out of the Texas Legislature’s significant
revision of the state’'s habeas corpus statute in 1995. Before
this revision, all felony defendants had the right to petition
for a wit of habeas corpus in Texas courts after their
convictions and sentences becane final, i.e., after the
def endants had unsuccessfully appealed to the TCCA and petitioned
the U S. Suprene Court for certiorari. See Tex. CooE CRM Prcc.
ANN. art. 11.07, 8 2(a) (Vernon 1977). Under the current habeas
provi si ons, however, only petitioners “seek[ing] relief froma

fel ony judgnent inposing a penalty other than death” have the

right to petition for state habeas relief after their convictions
and sentences becone final. Tex. Cooe CRM Proc. ANN. art. 11.07
88 1, 3(a) (Vernon Supp. 2001) (enphasis added). |In contrast,
petitioners who have been sentenced to death nust now pursue
state habeas relief at the sane tine that they are pursuing

direct appellate relief, i.e., before their convictions and

12



sentences becone final. See id. art. 11.071, 88 1, 4(a)
(“article 11.071").

Specifically, article 11.071 requires death-penalty
petitioners to file their state habeas petitions by “the 180th
day after the date the convicting court appoints counsel under
Section 28 or . . . the 45th day after the date the state’'s
original brief is filed on direct appeal with the [ TCCA],
whi chever date is later.” |[d. art. 11.071, 8§ 4(a).

Consequently, Reneau was required to file his state habeas
petition while his direct appeal was still pending in the TCCA
The TCCA entered an order denying Reneau’'s state habeas petition
before the Suprene Court denied his petition for certiorari, and
t hus before his conviction and sentence becane final.

Reneau chal l enges article 11.071 on three constitutional
grounds. First, Reneau argues that because the sinmultaneous
appeal / habeas procedure applies only to defendants who have been
sentenced to death, and all other felony defendants nay wai't
until their convictions and sentences have becone final to seek
state habeas relief, article 11.071 deprived himof his
Fourteenth Anendnent right to equal protection of the | aw
Second, Reneau contends that article 11.071 deprived himof due

process by forcing himto petition for a wit of habeas corpus

8 Section 2 of article 11.071 gives death-penalty
defendants a right to appointed counsel in habeas proceedings.
See Tex. CooeE CRM Proc. ANN. art. 11.071, § 2.
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before he could have known the | egal grounds on which the state
court system based his final conviction and sentence. Finally,
Reneau argues that the filing requirenments of article 11.071
deprived himof his right under the Sixth and Fourteenth
Amendnents to effective assistance of appellate counsel.
According to Reneau, by including a claimof ineffective

assi stance of appellate counsel in his state habeas petition
while he was still being represented by his appellate counsel, he
ri sked losing the attorney-client privilege because there was a
possibility that an adversarial relationship would devel op

bet ween Reneau and his appell ate counsel.® Consequently, Reneau
contends that the habeas “applicant is placed in the position of
[ choosi ng] between losing his attorney/client privilege with his
appel | ate counsel on the one hand or defaulting his claimof

i neffective assistance of appell ate counsel on the other.”

The district court held that it could not reach the nerits
of Reneau’s challenges to article 11.071 because such chal | enges
to state habeas procedures are not cogni zabl e on federal habeas
review. The district court relied on a set of our cases hol ding
that “infirmties in state habeas proceedi ngs do not constitute

grounds for federal habeas relief.” Duff-Smth v. Collins, 973

° Reneau based this conclusion on Rule 503 of the Texas
Rul es of Evidence, which provides that the attorney-client
privilege does not apply “[a]s to a comrunication relevant to an
i ssue of breach of duty by a lawer to the client or by a client
to the lawer.” Tex. R CRM EviD. 503(d)(3).
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F.2d 1175, 1182 (5th Cr. 1992) (quoting Vail v. Procunier, 747

F.2d 277, 277 (5th Gr. 1984)); see also Trevino v. Johnson, 168

F.3d 173, 180 (5th Gr. 1999) (noting that “[o]Jther circuits have
simlarly decided that habeas corpus relief is not available to

correct alleged errors in state habeas proceedings); Hallmark v.

Johnson, 118 F.3d 1073, 1080 (5th G r. 1997) (“Insofar as [the
petitioner] raises a due process challenge to the state habeas
proceedi ngs, his claimfails because infirmties in state habeas
proceedi ngs do not constitute grounds for relief in federal
court.”).

Acknow edgi ng that his due process and Si xth Amendnent
chal l enges to the state’s habeas procedure nmay be precluded by
this circuit’s precedent, Reneau argues that his equal protection

chal | enge is distinguishable and should not be subject to the “no
state habeas infirmties” rule. According to Reneau, in

Mont gonery v. Meloy, the Seventh Circuit recognized such a

distinction in stating that “[u]lnless state collateral review

vi ol at es sone i ndependent constitutional right, such as the Equal
Protection Clause, errors in state collateral review cannot form
the basis for federal habeas corpus relief.” 90 F.3d 1200, 1206
(7th Gr. 1996) (citations omtted). Reneau asserts that in
maki ng this distinction, the Seventh Circuit relied on Lane v.

Brown, 372 U. S. 477 (1963), and Smth v. Bennett, 365 U S. 708

(1961), in which the Suprene Court held that the state post-
convi ction proceedings at issue violated the Equal Protection

15



Cl ause. See Brown, 372 U S. at 485; Smth, 365 U S. at 713-14.
Reneau al so notes that the First Crcuit has relied on Brown in
hol di ng that an equal protection challenge to state post-

convi ction proceedings is cognizable on federal habeas review

See Dickerson v. Walsh, 750 F.2d 150, 152, 154 (1st Cr. 1984)

(stating that in Brown, “[t]he Suprenme Court . . . specifically
addressed state post-conviction procedure via habeas petitions”).
Finally, Reneau points out that neither this court nor any of our
sister circuits have applied the “no state habeas infirmties”
rule to an equal protection claim
Reneau correctly perceives that our cases preclude federal

habeas review of his due process and Si xth Amendnent chall enges
to the state’ s habeas procedure. Qur “no state habeas
infirmties” rule is based on one of the jurisdictional
prerequi sites of federal habeas review The statute authorizing
federal habeas revi ew provides:

The Suprene Court, a Justice thereof, a

circuit judge, or a district court shal

entertain an application for a wit of habeas

corpus in behalf of a person in custody

pursuant to the judgnent of a State court only

on the ground that he is in custody in

violation of the Constitution or laws or
treaties of the United States.

28 U.S.C. 8 2254(a) (1994) (enmphasis added). W have expl ai ned
that the “no state habeas infirmties” rule is necessary to give
effect to this 8 2254(a) jurisdictional prerequisite because a

claimthat a state’s post-conviction procedures violate “the
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Constitution or laws or treaties of the United States” is not a
claimthat the petitioner’s custody violates “the Constitution or

laws or treaties of the United States.” See, e.q., Rudd v.

Johnson, 256 F.3d 317, 320 (5th Cr. 2001) (stating that clains
based on “infirmties in state habeas proceedi ngs” are not

cogni zabl e on federal habeas review “because an attack on the
state habeas proceeding is an attack on a proceedi ng col |l ateral
to the detention and not the detention itself”); Trevino, 168
F.3d at 180 (sane). Accordingly, in federal habeas cases, “[we

|l ook only to the trial and direct appeal.” Duff-Smth, 973 F. 2d

at 1182.

Reneau argues that despite this precedent, we should treat
his equal protection claimdifferently fromhis Sixth Anendnment
and due process clains and deem his equal protection claim
cogni zabl e on federal habeas review. However, the Suprenme Court
authority that he cites does not support this position with the
strength and clarity that woul d be necessary to justify a
departure fromour “no state habeas infirmties” rule. In Smth,
the Suprenme Court heard a challenge to state habeas proceedi ngs
on direct review of a state court decision —not on review of a
district court’s federal habeas decision. See 365 U S. at 708-
10. Qur “no state habeas infirmties” rule is based on the
assunption that federal courts do not have the authority on

federal habeas review to hear challenges to state habeas

procedures. The Smth Court did not exercise such authority.
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Brown is nore relevant to the cognizability issue because in
that case the Court upheld a district court’s grant of federal
habeas relief on the ground that state habeas procedures viol ated
the Equal Protection Cause. 372 U S. at 478, 482-83. However,
as the state correctly points out, the Brown Court did not
explicitly address the issue of whether a challenge to state
post -convi ction proceedings is a claimthat the petitioner’s
custody violates “the Constitution or laws or treaties of the
United States,” and thus is cognizable on federal habeas review.
28 U . S.C. 8§ 2254(a) (full text supra). Reneau does not cite, and
we have not found, a Suprene Court case explicitly addressing the
cogni zability issue presented in the instant case. In the
absence of such authority, we cannot justify departing from our
“no state habeas infirmties” cases to carve out an exception for
an equal protection challenge to a state habeas procedure of the
sort that Reneau advances here. Under our precedent, we nust
affirmthe district court’s dism ssal of Reneau s equal
protection challenge as well as his Sixth Anendnent and due
process challenges to the Texas habeas procedure; these clains
are not cogni zabl e on federal habeas review.

| V. MEANI NGFUL REVI EW OF THE DEATH SENTENCE

The ot her issue on which the district court granted a COA is

whet her the TCCA properly rejected Reneau’s claimthat the TCCA s

review of his death sentence did not satisfy the requirenent
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under the Eighth and Fourteenth Amendnents that states provide
meani ngful revi ew of death sentences (“neani ngful-review claini).
Reneau rai sed his neaningful-review claimon direct appeal to the
TCCA and again in his habeas petition. However, the state habeas
court did not address the claim noting that Reneau’ s neani ngful -
review claim*®“ha[d] been previously reviewed and rejected by the
[ TCCA]. "1 Accordingly, the proper inquiry under AEDPA is

whet her the TCCA' s deci sion on direct appeal denying Reneau’s
meani ngful -review claim“was contrary to, or involved an
unreasonabl e application of, clearly established Federal |aw as
determ ned by the Suprene Court of the United States.” 28 U S. C
§ 2254(d)(1) (full text supra, Part I1).

Pursuant to the Texas death penalty statute, a jury nust
make two findi ngs beyond a reasonabl e doubt before the state may
i npose the death penalty on a defendant: (1) that “there is a
probability that the defendant would commt crimnal acts of
vi ol ence that would constitute a continuing threat to society,”
Tex. Cooe CRM Proc. ANN. art. 37.071, 8§ 2(b)(1) (Vernon Supp.

2001) (“future danger finding”), and (2) “taking into

consideration all of the evidence, including the circunstances of

10 Texas law linmts the renedy of habeas corpus to clains
that were not raised on direct appeal. See Ex parte Ranps, 977
S.W2d 616, 617 (Tex. Crim App. 1998) (stating that because five
of the habeas petitioner’s clains “have al ready been raised and
rejected on the direct appeal fromthis conviction[, t]hey wll
not be addressed on habeas corpus”); Ex parte G oves, 571 S.W2d
888, 890 (Tex. Crim App. 1978) (“[We have consistently held
t hat habeas corpus will not lie as a substitute for an appeal .”).
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the of fense, the defendant’s character and background, and the
personal noral culpability of the defendant, [that] there is
[not] a sufficient mtigating circunstance or circunstances to
warrant that a sentence of life inprisonnment rather than a death
sentence be inposed,” id. art. 37.071, 8 2(e)(1l) (“mtigation
finding”).' Because the jury made these two necessary findings
in Reneau’ s case, the trial court sentenced himto death. See
id. art. 37.071, 8§ 2(g).*

Reneau contends that the TCCA deni ed hi m neani ngful review
by (1) refusing to conduct a factual sufficiency review of the
jury’s future danger finding, and (2) refusing to conduct any
review of the jury’'s mtigation finding. The TCCA held that its
| egal sufficiency review of the jury's future danger finding

conducted pursuant to Jackson v. Virginia, 443 U S. 307 (1979),

provi ded Reneau with neani ngful review of his death sentence.

1 “[I]ln cases in which the jury charge at the guilt or
i nnocence stage permtted the jury to find the defendant guilty
as a party under Sections 7.01 and 7.02 [of the Texas] Penal
Code,” the jury nust also find that “the defendant actually
caused the death of the deceased or did not actually cause the
death of the deceased but intended to kill the deceased or
another or anticipated that a human life would be taken.” TEX
Cooe CRRM Proc. ANN. art. 37.071, 8§ 2(b)(2) (Vernon Supp. 2001).

12 Section 2(g) of article 37.071 states that “[i]f the
jury returns an affirmative finding on each i ssue submtted under
Subsection (b) of this article and a negative finding on an issue
subm tted under Subsection (e) of this article, the court shal
sentence the defendant to death.” Tex. CooE CRM PrRoc. ANN. art.
37.071, § 2(09).
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The Suprenme Court has clearly established “that neani ngful
appel l ate review of death sentences is fundanental to the
constitutional application of death penalty statutes.” Mrtinez
v. Johnson, 255 F.3d 229, 242 n.17 (5th GCr. 2001) (citing Parker

v. Dugger, 498 U. S. 308, 321 (1991) and denobns v. M ssissippi,

494 U.S. 738, 749 (1990)); see also Moore v. Johnson, 225 F. 3d
495, 505-06 (5th Cir. 2000) (“The Suprenme Court requires that a
jury’s determ nation that a death sentence should i ssue nust be
gui ded by standards and revi ewed by appellate courts to determ ne
its propriety and non-arbitrariness.”). In Jackson, the Court
held that in reviewing the sufficiency of the evidence for a
state prisoner’s conviction, “the relevant question is whether,
after view ng the evidence in the |ight nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenents of the crine beyond a reasonabl e doubt.” 443
U S at 319. W have held that appellate review of the
sufficiency of the evidence for a death sentence is “neaningful”

i f conducted under the constitutional standard established by the

Suprene Court in Jackson. See Martinez, 255 F.3d at 242 n. 17,

244,

Further, this court has determ ned that Suprene Court
precedent requires a Jackson review of only the future danger
finding, and not the mtigation finding. |In other habeas cases,
we have rejected clains |ike Reneau’s that chall enge the Texas

death penalty schene on the ground that it prohibits appellate

21



review of the jury’s mtigation finding. For exanple, in Hughes
v. Johnson, we held that “a state appellate court’s limtation of
its review in capital cases to the constitutional sufficiency of
aggravating factors to support a death sentence, while totally
i gnoring conpelling and uncontradicted mtigating evidence,” is
consistent with Suprene Court precedent and thus does not violate
the constitutional right to neani ngful appellate review of death
sentences. 191 F.3d 607, 621 (5th Cr. 1999) (interna
quotations omtted). Simlarly, in More, w stated that “[n]o
court could find that” in making jury mtigation findings imune
to appellate review, “Texas had acted contrary to federal |aw as
expl ained by the Suprene Court.” 225 F.3d at 507. The TCCA' s
decision that a Jackson review of the jury' s future danger
finding satisfies the Eighth and Fourteenth Amendnents’
meani ngful -review requi renent is not “contrary to” clearly
est abl i shed Suprene Court precedent.

Accordingly, Reneau is entitled to federal habeas relief on
hi s neaningful -review claimonly if the TCCA s decision involved
an objectively unreasonabl e application of controlling Suprene

Court law. See WIllians, 529 U S. at 409-10 (discussed supra,

Part 11). Reneau argues that the TCCA's refusal to apply a
factual sufficiency review of the evidence for the future danger
finding was an unreasonabl e application because Texas | aw
prevents the jury fromconsidering certain facts that are
constitutionally relevant to determ ni ng whether to inpose a
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death sentence. Reneau notes that although the TCCA has hel d
that the term“society” nmeans “prison society” as well as its
ordinary neaning of “free society,” the TCCAw Il not permt this
broader definition to be included in the jury charge.
Consequent |y, Reneau argues, “society” is unconstitutionally
vague: w thout a definition nmaking clear that “society” includes

“prison society,” the jury did not have the neans to give effect
to his evidence that he would not be a continuing threat to
prison society. Reneau further contends that the del eterious
effect of the state’'s refusal to define “society” for the jury
was exacerbated by the requirenent under Texas |law that the jury
charge include an instruction that the jury may not consider the
period of statutory ineligibility for parole (which in Reneau’s
case is 40 years). According to Reneau, because the jury was not
equi pped to give effect to his constitutionally-relevant evidence
that he would not present a continuing threat to prison society
(because of the absence of a definition) and was effectively
instructed to disregard such evidence (because of the prohibition
agai nst considering parole ineligibility), the jury did not
determ ne whether the state had presented factually sufficient
evidence to support a future danger finding. Thus, Reneau clains
that the TCCA was obligated to provide himw th a factual

sufficiency review that takes into account his evidence that he

woul d not represent a threat to prison society.
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We are not altogether clear on why it is that Reneau
considers a factual sufficiency review by the TCCA to be a proper
substitute for a jury finding based on the charges that Reneau
clains were constitutionally necessary. |Indeed, Reneau argued
that he was entitled to such jury findings in his clains
chal | enging his death sentence on grounds of jury charge error,

clains that he asserted in addition to his neaningful-review

claimin the TCCA on direct review, in state habeas court, and in
federal habeas court. There is no clearly established basis in
Suprene Court precedent for the jury charge facet of Reneau’ s
meani ngful -review claim Thus, the TCCA s deci si on does not
i nvol ve an unreasonabl e application of clearly established
Suprene Court precedent.

Because the TCCA' s decision that it afforded Reneau
meani ngful review of his death sentence by conducting a Jackson
review of the jury's future danger finding was neither “contrary

to” nor “an unreasonable application of” clearly established
Suprene Court precedent, we affirmthe district court’s denial of
federal habeas relief on Reneau’ s neani ngful -review claim
V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court denying Reneau’s petition for a wit of habeas

cor pus.
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