IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50266

ADISA RA MARRAID

Plaintiff - Appellant
V.

OVAR SHAKI R, Chapl ai n; AKBAR SHABAZZ; EUGENE FAROOQ

Def endants - Appel |l ees

Appeal fromthe United States District Court
for the Western District of Texas
No. SA-00-CVv-78-FB

May 31, 2002
Bef ore KING Chief Judge, and PARKER and CLEMENT, G rcuit Judges.
PER CURI AM *
In federal district court, Plaintiff—-Appellant Adisa R A M
Ar-Ra’id asserted equal protection clains against
Def endant s—Appel | ees Omar Shakir, Akbar Shabazz, and Eugene

Farooq pursuant to 42 U S.C. 8§ 1983 (1994). The district court

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



granted sunmary judgnent in favor of Defendants-Appellees Shakir,
Shabazz, and Farooq. For the follow ng reasons, we AFFIRMthe
district court’s summary judgnent with respect to Shabazz and
Far ooq, REVERSE sunmary judgnment with respect to Shakir, and
REMAND t he case to the district court.
| . Factual and Procedural History

Plaintiff-Appellant Adisa RA M Ar-Ra’id, a Shi'ite Miuslim
is a Texas prisoner assigned to the John B. Connally Unit (the
“Connally Unit”) of the Texas Departnent of Crimnal Justice —
Institutional Division (“TDCJ”). The religion of Islamrequires
all believers to fast during the daylight hours of the holy nonth
of Ramadan and to eat a special neal after sunset. According to
TDCJ policy, “any cerenony that is prescribed by a faith group as
a requirenent for adherents and approved for observance by
appropriate TDCJ authorities shall be coordinated by the
Chapl ai n.” Accordi ngly, Defendants—Appellees Qmar Shakir, Akbar
Shabazz, and Eugene Farooq (collectively, the “Defendants”),
Musl i m chaplains for the Connally Unit, the Wnne Unit, and the
Ransey |1l Unit, respectively, approved witten procedures for
Musl im prisoners to participate in religious services and
hol i days required by the Islamc faith. These procedures all ow
for the provision of a special Ramadan neal for eligible Mislim
prisoners and dictate that “[t]he assigned Muslim Chaplain is

responsible for determning who is eligible” for the neal.



Shakir asserts that the Miuslimchapl ains decide eligibility
for the Ramadan neal based on a prisoner’s recorded faith
preference and on the prisoner’s weekly attendance at Friday
Jumah services. According to Shakir, only prisoners who have
specified a Muslimfaith preference and who regularly attend the
Jumah services are eligible to partake in the special Ranmadan
meal. Ar-Ra’'id has specified a Muslimfaith preference, but he
chooses not to attend the Jumah services. Ar-Ra’id contends that
he does not attend the Jumah services because the services
conformto the Sunni school of thought, a school of thought
wthin lIslamwith which Ar-Ra’id disagrees. Ar-Ra’'id further
all eges that the Defendants ridicule the Shi’ite school of
t hought during the Jumah services and are generally hostile
towards himand other Shi’ite Mislins.

When Ramadan began on Decenber 9, 1999, the Defendants
all egedly excluded Ar-Ra’id fromthe |ist of prisoners eligible
for the special neal after sunset because Ar-Ra’id did not
regularly attend the Friday Jumah services. Ar-Ra’id filed suit
in Texas state court against Shakir, seeking relief pursuant to
42 U.S.C. 88 1983, 1985, and 1986, the Texas Constitution, and
state tort law. Wth respect to the § 1983 clainms, Ar-Ra’id
al l eged violations under the First and Fourteenth Anmendnents.
Ar-Ra’id argued that Shakir violated his First Anendnent rights
by requiring himto attend the Jumah services to gain access to
the Ramadan neal. Ar-Ra’id further alleged that Shakir viol ated
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hi s equal protection rights under the Fourteenth Amendnent
because Shakir allowed other Mislimprisoners to participate in

t he Ramadan neal even though they did not regularly attend the
Jumah services. Shakir renoved the suit to federal district
court on the ground that it presented a federal question, and Ar-
Ra’id then added Shabazz and Farooq as defendants.

The Defendants noved to dismss Ar-Ra’id s 8§ 1983 cl ai ns
made against themin their official capacities, all clainms under
§ 1985 and § 1986, all state tort law clains, and clains under
the Texas Constitution seeking damages, rather than injunctive
relief. 1In his response, Ar-Ra’id conceded to dism ssal of the
official capacity clains and the state constitutional clains to
the extent that he sought damages, rather than injunctive relief,
and conceded to dism ssal of all tort clainms and all clains
asserted under 8 1985 and § 1986. Ar-Ra’id maintained clains
agai nst the Defendants in their official capacities for
injunctive relief under 8§ 1983 and the Texas Constitution, and in
their individual capacities for damages and injunctive relief
under § 1983 and for injunctive relief under the Texas
Consti tution.

In addition to noving for dism ssal of Ar-Ra’'id s clains,

t he Defendants al so noved for sunmary judgnment with respect to
Ar-Ra’id s remaining claims. Wth respect to Ar-Ra’id s § 1983
clains, the Defendants argued that their policy of limting
attendance at the Ranmadan neals to prisoners who regularly attend

4



the Jumah services is rationally connected to a legitimte
penol ogi cal interest. The Defendants further argued that Ar-
Ra’id s equal protection claimfails because all Mislimprisoners
are required to attend Junah services to be eligible for the
Ramadan neal and because Ar-Ra’id cannot denonstrate purposeful
di scrim nation.

In opposition to summary judgnent, Ar-Ra’id produced
evi dence show ng Shakir’s hostility towards Shi’ite Muslins. Ar-
Ra’id al so produced evi dence denonstrating that sonme Miuslim
prisoners were allowed to participate in the Ramadan neal s
W t hout attendi ng Jumah services. The district court granted
summary judgnent in favor of the Defendants, ruling that “[t] he
record shows no basis for concluding Plaintiff was prevented from
engagi ng in conduct required by his faith” and that “Plaintiff
also failed to present conpetent evidence of purposeful
discrimnation as a basis for an equal protection claim” Ar-
Ra’id tinely appeal ed that judgnent.

The district court denied Ar-Ra’id in fornma pauperis (“IFP")

status on appeal, but this court granted IFP status to Ar-Ra’id
with respect to his equal protection claim?! In an unpublished
order, this court explalned:

[ T]he record indicates that Ar-Ra’id
present ed conpetent evidence, including

! This court concluded that Ar-Ra'id abandoned his First
Amendnent claimdue to i nadequate briefing, however, so Ar-Ra’id
was not granted |IFP status with respect to that claim
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affidavits, in opposition to sunmary j udgnment
suggesting that there is a disputed question
as to the defendants’ treatnent of Shi'ite
Musl i s and whet her they all owed ot her
inmates to have access to the Ramadan neal s
W thout simlarly requiring themto attend
the Friday Islamc services. The evidence
arguably contradicts the defendants’ evidence
that prison regulations were applied equally
to all Muslimoffenders for the observance of
Ramadan.

On appeal, Ar-Ra’id argues that the district court erred in
granting summary judgnent in favor of the Defendants on his equal
protection claim
1. Standard of Review
We review a grant of summary judgnent de novo, applying the

sane standards as the district court. Chaney v. New Ol eans Pub.

Facility Mgnt., Inc., 179 F.3d 164, 167 (5th Cr. 1999). Sunmary
judgnent is proper when “there is no genuine issue as to any
material fact and [] the noving party is entitled to a judgnent
as a matter of law” Feb. R CQv. P. 56(c). W view the evidence

in a light nost favorable to the non-novant. Colenman v. Houston

| ndep. Sch. Dist., 113 F.3d 528, 533 (5th Gr. 1997). However,

if the noving party presents sufficient evidence to support
summary judgnent, the non-novant nust go beyond the pl eadi ngs and
cone forward with specific facts indicating a genuine issue for

trial in order to avoid sunmary judgnent. Celotex Corp. v.

Catrett, 477 U S. 317, 324 (1986).

I11. Ar-Ra’id s Cains Agai nst Shabazz and Farooq



Ar-Ra’id asserts his equal protection clains against the
Def endants pursuant to 42 U . S.C. § 1983.2 This provision does
not create substantive rights but nerely furnishes a renedy for
the violation of rights provided by the Constitution or other
federal statutes. To establish a § 1983 claim Ar-Ra’id nust
prove: (1) that the conduct conplained of was commtted by a
person or entity acting under color of state law, and (2) that
the conduct violated rights secured by the Constitution or a

f ederal statute. Leffall v. Dallas Indep. Sch. Dist., 28 F.3d

521, 525 (5th Cir. 1994).

Shabazz and Farooq argue that because Ar-Ra’'id’ s summary
j udgnent evidence fails to show that Shabazz or Farooq had any
personal involvenent in the events occurring at the Connally
Unit, where Ar-Ra’id was confined, his clainms against themfali
as a matter of law W agree. To state a cause of action under
8§ 1983, a plaintiff nust “identify defendants who were either

personally involved in the constitutional violation or whose acts

2 Section 1983 provides, in relevant part:
Every person who, under col or of any statute,
ordi nance, regul ation, custom or usage, of
any state or territory, or the District of
Col unbi a, subjects, or causes to be
subj ected, any citizen of the United States
or other person within the jurisdiction
thereof to the deprivation of any rights,
privileges, or inmmunities secured by the
constitutional laws, shall be liable to the
party injured in an action at law, suit in
equity, or other proper proceeding for
redress . . . .

42 U.S.C. § 1983 (1994).



are causally connected to the constitutional violation alleged.”

Anderson v. Pasadena Indep. Sch. Dist., 184 F.3d 439, 443 (5th

Cr. 1999).

The evidence in this case shows that Shabazz is the Muslim
chaplain at the Wnne Unit and that Farooq is the Mislimchaplain
at the Ransey II1l Unit. Ar-Ra’id is confined at the Connally
Unit where Shakir is the Muslimchaplain. According to witten
procedures, “[t]he assigned Muslim Chaplain is responsible for
determning who is eligible” for the Ramadan neals. Although
Shabazz and Farooq col | aborated with Shakir to create these
procedures, none of the evidence submtted by Ar-Ra’id in
opposition to sunmmary judgnent suggests that Shabazz or Farooq
were personally involved in the application of the procedures at
the Connally Unit. Thus, Ar-Ra’id’ s clains that Shabazz and
Farooqg violated his equal protection rights fail as a matter of
law. Accordingly, the district court’s grant of summary judgnent
in favor of Shabazz and Farooq was proper.

V. Ar-Ra’id s daimAgainst Shakir

In his equal protection claim Ar-Ra’id does not appear to
chal l enge the policy linking eligibility for the Ramadan neals to
attendance at the Jumah services. Rather, Ar-Ra’id asserts that
the i nconsistent application of that policy violates his equal
protection rights. Specifically, Ar-Ra’id argues that his

summary judgnent evidence denonstrates that Shakir “intentionally



and willfully instituted a hate canpaign against [Shi’'ite

Musl ims]” which effectively barred Ar-Ra’id s attendance at the
Jumah services and thus barred his access to the Ramadan neal s.
Further, Ar-Ra’id asserts that Shakir allowed other Muslins to

have access to the Ramadan neal s even though those Muslins did

not attend the Friday Junah services.

To establish an equal protection violation a plaintiff nust
denonstrate that “he received treatnment different fromthat
received by simlarly situated individuals and that the unequal
treatnment stemmed froma discrimnatory intent.” Taylor v.
Johnson, 257 F.3d 470, 473 (5th Cr. 2001) (citing Gty of

G eburne v. deburne Living CGr., 473 U S. 432, 439-40 (1985)).

To rise to the level of an equal protection violation, the
al | eged unequal treatnent nust not be “reasonably related to

| egitimate penol ogical interests.” Turner v. Safley, 482 U S

78, 89 (1987).% Discrimnatory intent is present when “the
deci si onmaker singled out a particular group for disparate
treatnment and selected his course of action at |least in part for

t he purpose of causing its adverse effect on an identifiable

3 W need not determne whether Ar-Ra’id s equal protection
claiminplicates a suspect class or a fundanental right.
Al t hough strict scrutiny is generally appropriate where a
governnent classification inplicates a suspect class or a
fundanental right, Rublee v. Flem ng, 160 F.3d 213, 217 (5th Cr
1998), we apply the “legitimate penol ogical interest” standard in
the prison context even if “under other circunstances [we] woul d
have been required to [apply] a nore rigorous standard of
review.” Washington v. Harper, 494 U. S. 210, 223 (1990).
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group.” Taylor, 257 F.3d at 473 (internal citations and
quotations omtted).

Ar-Ra’id presented sunmary judgnent evidence to the district
court suggesting that Shakir intentionally discrimnated agai nst
Shi’ite Muslins and treated other simlarly situated Mislim
prisoners differently fromAr-Ra’'id. Shakir does not indicate,
and we cannot inmagine, any |legitimte penol ogi cal interest
supporting this alleged inconsistent treatnment of Mislim
prisoners. Viewing the evidence in a light nost favorable to Ar-
Ra’id, as we nust do, we conclude that Ar-Ra’id rai ses genui ne
i ssues of material fact.

A. Unequal Tr eat nent

Ar-Ra’id presented to the district court substanti al
evidence that Shakir treated himdifferently than other simlarly
situated individuals during the Ranadan nonth extendi ng from
Decenber 1999 through January 2000. |In addition to Ar-Ra’id’ s
own affidavit alleging unequal treatnent, Ar-Ra’id offered
affidavits fromthree other prisoners confined in the MConnel
Unit. Prisoner Janes Brown avers that he participates in Ranadan
activities (presumably including Ramadan neal s) but does not
attend the Jumah services. Prisoner Jimy Henderson states that
he was confined in the McConnell Unit during Ramadan from
Decenber 1999 to January 2000 and that there were “nunerous
i ndi vi dual s” who participated in the Ramadan neal s even though
they “had never been to any Friday services or attended themvery
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infrequently.” Prisoner Earthel H Il states in his affidavit
that he “participated in the festivities and the partaking of the
meal ” wi thout attending the Junmah services.

Shakir argues that these affidavits are unpersuasive because
the affiants are confined in the McConnell Unit rather than in
the Connally Unit with Ar-Ra’id. However, viewed in a |light nost
favorable to Ar-Ra’id, the evidence suggests that Mislim
prisoners at the McConnell and the Connally Units are simlarly
situated. Although Shakir’s office is located in the Connally
Unit, he is assigned as the Islamc chaplain to a region that
i ncl udes both the Connally and the McConnell Units. Thus, Shakir
is responsible for the Ranadan neal process at both the Connally
and the McConnell Units. Furthernore, although the evidence does
not clearly reflect what Shakir’s specific duties are with
respect to the Ramadan neal process, viewed in a |ight nost
favorable to Ar-Ra’id, the evidence suggests that Shakir was
directly responsible for determ ning who could attend the Ramadan
meal at both the Connally and the McConnell Units. Thus, the
Brown, Henderson, and H |l affidavits denonstrate the existence
of a genuine issue of material fact regardi ng whet her Shakir
treated other simlarly situated Muslimprisoners differently
fromAr-Ra’id.

Ar-Ra’id al so produced attendance lists fromsone of the
Ramadan services and a list of prisoners eligible for the Ramadan
meals. Neither the lists thenselves nor Ar-Ra’id' s brief in
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opposition to sunmary judgnent specify fromwhich unit the lists
originate. The lists show that sone prisoners who did not attend
t he Ramadan services were nevertheless eligible to participate in
t he Ramadan neals. Although we cannot be certain about the
origins of these lists, viewed in a light nost favorable to Ar-
Ra’id, these lists also raise a genuine issue of material fact
regardi ng the unequal treatnent of simlarly situated Miuslim
prisoners.

B. Di scrimnatory |Intent

In addition to showing that he was treated differently from
other simlarly situated individuals, Ar-Ra’id nust denonstrate
discrimnatory intent in order to establish an equal protection
claim Taylor, 257 F.3d at 473. Ar-Ra’'id presented to the
district court substantial evidence of Shakir’s hostility towards
Shi’ite Muslins. |In their affidavits, prisoners Ahmad Ali and
Trevor Haughton describe Shakir’s statenents made during the
Ramadan service at the Connally Unit on Decenber 22, 1999.
According to Ali, Shakir |abeled Shi’ite Muslins “controversial”
and then stated that “[n]o one who is controversial will have a
position in the Islamc community. They are not allowed to | ead
prayer, make the call to prayer, be a sheriff or teach any
classes.” According to Haughton, Shakir becane “hostile and
arrogant, directing his bitterness and hatred towards the
Shia's.” Shakir then stated that the Shi’ite Muslins were not to
hold any position in the Islamc community. Haughton further
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avers that Shakir told himthat “[he] can’t pray as [he’d] been
taught or learned as a Shia.” Haughton alleges that *Shakir has
a history of attacking the Shia Muslimall over this region.”

Ar-Ra’id also presented the affidavit of Jinmmy Henderson,
the Islam c coordinator at the Connally Unit from approxi mately
1996 to 1998. In his affidavit, Henderson states that he “was
instructed by [Shakir] not to teach Islamaccording to the Shia
School of Thought and not to all ow anyone el se to teach the Shia
School of Thought.” Henderson further states that, during his
termas the Islamc coordinator at the Connally Unit, Shakir “did
not want anyone practicing the Shia School of Thought to | ead the
prayers.”

Shakir argues that this evidence shows only a belief as to
who should lead religious activities and does not indicate an
intent to discrimnate in the context of access to the Ramadan
meals. We find this argunent unpersuasive. View ng the evidence
inalight nost favorable to Ar-Ra’id, we can infer
discrimnatory intent from Shakir’s general hostility towards
Shi’ite Muslins. Thus, Ar-Ra’id s evidence raises a genui ne
issue of material fact regarding whether intentional
di scrimnation against Shi’ite Muslins was the cause of Shakir’s
i nconsi stent application of the Ranmadan neal policy.

V. The Prison Litigation Reform Act
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The Defendants asserted in their sunmmary judgnment notion
that they were entitled to sunmary judgnment on all danages clai ns
under 42 U . S.C. § 1983 because Ar-Ra’id failed to show that he
suffered any physical injury, as is required by the Prison
Litigation Reform Act (the “PLRA’), 42 U . S.C. § 1997e (Supp.
2001). The district court did not address this issue. The PLRA
states that “[n]o federal civil action may be brought by a
prisoner confined in a jail, prison, or other correctional
facility, for nental or enotional injury suffered while in
custody without a prior show ng of physical injury.” 1d.

8§ 1997e(e). In Aiver v. Scott, 276 F.3d 736 (5th Cr. 2002), we

noted that we have “applied the PLRA's damage |imts only to
prisoners’ clainms of cruel and unusual punishnment under the
Ei ghth Arendnent . . . . W have not considered the application
of the PLRA to constitutional violations usually unacconpani ed by
physical injury, such as First Amendnent retaliation clains,
privacy clains, and equal protection clains.” 1d. at 747 n.20.
Applying the PLRAto limt Ar-Ra’id s relief “would raise
difficult constitutional questions not previously addressed in
this circuit.” 1d. For this reason, we choose not to reach the
issue at this early stage of the proceedi ngs.
VI. Concl usion
Because Ar-Ra’id s sunmary judgnent evidence fails to show

t hat Shabazz or Farooq had any personal involvenent in the events
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occurring at the Connally Unit, the district court’s grant of
summary judgnent in favor of Shabazz and Farooq was proper.
Accordi ngly, we AFFI RM summary judgnent with respect to Shabazz
and Faroog. However, we conclude that Ar-Ra’id raises genuine
i ssues of material fact regardi ng whether Shakir, acting with
discrimnatory intent, treated other simlarly situated Mislim
prisoners differently fromAr-Ra’id with respect to the
prisoners’ eligibility for special Ranmadan neals. Thus, the
district court inproperly granted summary judgnent to Shakir on
Ar-Ra’id s equal protection claim Accordingly, we REVERSE
summary judgnent with respect to Shakir and REMAND the case to

the district court.
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