IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50100
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
EDUARDO TAPI A- RODRI GUEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. DR-00-CR-464-1-\WN
February 21, 2002
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

Eduardo Tapi a- Rodri guez (“Tapia”) appeals the sentencing
followng his guilty plea for illegal reentry into the United
States follow ng deportation in violation of 8 U S.C. 8§ 1326(a)
and (b)(2). Tapia argues that he is entitled to resentencing
because the district court failed to verify whether his attorney
reviewed and di scussed the presentence report (PSR) with him

prior to sentencing in violation of Federal Rule of Crim nal

Procedure 32(c)(3)(A).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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We agree that the district court failed to conply wwth Rule
32(c)(3)(A). However, because Tapia did not raise the issue of
nonconpliance in the district court, we will correct the error
only if it was plain and affected Tapia' s substantial rights.

See United States v. Esparza-Gonzalez, 268 F.3d 272, 273-74 (5th

Cir. 2001); see also United States v. dano, 507 U S 725, 732-34

(1993).

Tapia failed to object to the Rule 32(c)(3)(A) violation in
the district court. He does not argue that he did not review or
di scuss his PSRwith his attorney; instead, he relies on the
absence of any record evidence to indicate that he revi ewed and
di scussed the PSR with counsel. Thus, Tapia has not denonstrated
that he was prejudiced by the court’s failure to conply with Rule
32(c)(3)(A). Because Tapia has failed to carry his burden of
denonstrating prejudice, he has not established plain error. See

Esparza- Gonzal ez, 268 F. 3d at 274. Tapia's conviction and

sent ence are AFFI RVED



