UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-41505
Summary Cal endar

BOYCE PRODUCI NG CORP., a Corporation
Pl ai ntiff-Counter Defendant-Appell ant,
UNI ON STAFF PROPERTI ES, LLC,
Pl ai ntiff-Appellant,
VERSUS

W LLI AM CLAYTON FULTON, an | ndi vi dual
APACHE CORPORATI ON,

Def endant s- Count er C ai mant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(4: 00- CV-429)

June 24, 2002

Bef ore DAVI S, BENAVI DES and CLEMENT, G rcuit Judges.
PER CURI AM *
Boyce Produci ng Corporati on(Boyce) appeals fromthe
dism ssal of its clainms against defendants WIIliam C ayton Fulton
and Apache Corporation on notions for sunmary judgnent. The

Report and Reconmmendation of the nagistrate judge, which was

"Pursuant to 5" QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.



adopted by the district court, found nunerous alternative bases
for the failure of Boyce's clains of tortious interference with
contract, tortious interference with contract rel ationships, and
tortious interference wth prospective business advantages. W
affirmfor the foll ow ng reasons.

As an initial matter, like the magi strate, we recogni ze that
the clains of tortious interference with contract and tortious
interference with contract relationships are identical. See

Juliette Fow er Honmes, Inc. V. Wl ch Associates, Inc., 793 S . W2d

660, 664(Tex. 1990) and Holloway v. Skinner, 898 S.W2d 793, 795-

96( Tex. 1995). Two additional decisions by the Texas Suprene
Court foreclose Boyce's clains. First, in order to establish
liability for interference with a prospective contractual or
busi ness relationship, the plaintiff nust prove that it was
harmed by the defendant’s conduct that was either independently
tortious or unlawful. Independently tortious conduct is that

whi ch woul d viol ate sone i ndependent tort duty. WAl-Mart Stores,

Inc. v. Sturges, 52 S.W3d 711, 713(Tex. 2001). Boyce alleges no

i ndependent tort conmtted by Apache or Fulton. Conpeting
legally for a single business opportunity is not by itself a
tort. 1d.

Second, Boyce’'s claimfor tortious interference with a
contract nust fail because the contract Boyce all eges was
interfered with, an oil and gas mneral |ease, is not enforceable
as it does not satisfy the statute of frauds. Under Texas |law, a
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| ease of real estate for a termlonger than one year is not
enforceabl e unl ess the prom se or agreenent, or a nmenorandum of
it, isinwiting and signed by the person to be charged with the
prom se or agreenent. Tex. Bus. & Com 8§ 26.01(Vernon’'s 2002).

This provision is applicable to oil and gas m neral |eases.

Mellette v. Hudstan Q1 Corp., 243 S.W2d 438(Tex. Cv. Appl.
1951), wit ref. n.r.e. According to Boyce, the basis for the
all eged oil and gas | ease was a standard “Producer’s 88" form
anended by an Addendum A whi ch had been negoti ated between Boyce
and Fulton. However, it is undisputed that the form|ease was
never exchanged between Boyce and Fulton. Qur review of the
record reveals no witing in which Fulton agreed to the
Producer’s 88 formas the basis for the | ease. Even if such

evi dence exists, reference to a Producer’'s 88 formlease is “as
i ncapabl e of definite application as if the term‘oil and gas

| ease form had been used instead.” Fagqg v. Texas Co., 57 S. W2d

87, 89(Tex. 1933). The lease formsigned by Fulton with Apache
is labeled as a Producer’s 88 formand it is clearly not
identical to the form proposed by Boyce.

According to Tramel Crow Conpany No. 60 v. Harkinson, 944

S.W2d 631(Tex. 1997), a claimto recover for tortious
interference with a contract deened unenforceable by the Texas

| egi slature cannot stand. In Trammel Crow, the Texas Suprene

Court rendered a take nothing judgnent against a broker claimng
tortious interference wwth an alleged contract for real estate
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comm ssions. The statute at issue in that case, Tex. Rev. Stat.
Ann. art.6573(a), like 8 26.01, requires that such agreenments be
in witing and signed by the party to be charged in order to be
enforceable. As the mneral |ease alleged by Boyce as the
contract allegedly interfered with does not satisfy the statutory
requi renents established by the Texas legislature in the Texas
statute of frauds, it is unenforceable both directly and by neans
of a claimof tortious interference.

Finding no error, we AFFIRM



