IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41478
Conf er ence Cal endar

THEODORE SI MVIONS,
Pl ai ntiff-Appellant,
ver sus

MARY GOTHCHER, Individually and in official
capacity; KENNETH BOMW, DR., Individually and
in official capacity; BELINDA KRI EG
Individually and in official capacity;

JOHN HARRI'S, Individually and in official
capacity,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:01-CVv-390

August 20, 2002
Before H G3 NBOTHAM DAVI S, and PARKER, Circuit Judges.
PER CURI AM *

Theodore Si nmons, Texas prisoner # 637798, appeals the

dism ssal of his pro se, in forma pauperis (IFP) 42 U S. C

8§ 1983 conplaint as frivolous and for failure to state a claim
In his conplaint, Simons averred that Mary Gotcher, Kenneth

Bown, and Belinda Krieg retaliated against himfor filing a

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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lawsuit by witing in his nedical records that he had poor
hygi ene. Simons al so contended that one of the defendants, John
Harris, a practice manager at the Mchael Unit of TDCJ-1D
intercepted a letter that he had witten conplaining of the other
defendants’ retaliatory behavior.

Si mons does not argue that the district court erred in
dism ssing his claimagainst Harris. The issue is therefore

wai ved. See Yohey v. Collins, 985 F.2d 222, 224-25 (5th Cr

1993) .
Qur review of the record and pl eadings indicates that the
district court did not err in dismssing Sinmons’ conplaint as

frivolous. See Black v. Warren, 134 F.3d 732, 734 (5th Cr.

1998). Because Sinmopns was not exhibiting good hygi ene at the
time the notations began to appear, he has failed to show that
but for his lawsuit, the defendants would not have noted that he

had poor hygiene. See Wods v. Smth, 60 F.3d 1161, 1166 (5th

Cr. 1995). Further, Simmons’ claimthat he was deni ed nedical
treatnent is belied by the record. Sinmons was repeatedly seen
by the nedical staff for his skin disorder

Si mons’ appeal is without arguable nerit and is di sm ssed

as frivol ous. See 5TH GR. R 42.2; Howard v. King, 707 F.2d

215, 219-20 (5th Gr. 1983). The dism ssal of Sinmmobns’ appeal as
frivolous counts as a “strike” for the purposes of 28 U S. C
8§ 1915(g), as does the district court’s dismssal of his 42

US C 8§ 1983 conplaint as frivolous and for failure to state a
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claim See Adepegba v. Hammobns, 103 F.3d 383, 387 (5th Cr

1996). Additionally, Sinmons garnered one “strike” when a
previous 42 U S.C. 8§ 1983 suit was dism ssed by the district

court for failure to state a claim See Si mmons v. Mirphy, No.

01-40652 (5th CGr. April 25, 2002). Simons is infornmed that he
has now accumul ated three “strikes” under 28 U. S.C. 8§ 1915(g) and
that he will not be able to proceed IFP in any civil action or
appeal filed while he is incarcerated or detained in any facility
unl ess he is under imm nent danger of serious physical injury.
See 28 U.S.C. § 1915(qg).

APPEAL DI SM SSED;, 28 U.S.C. § 1915(g) BAR | MPOSED



