IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41187
Summary Cal endar

MARK A. GEENEN,
Peti ti oner- Appel | ant,
ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. G 98- CV-84

 June 7, 2002
Before JONES, SM TH and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

Mar k Al bert Geenen, Texas prisoner #587421, appeals the
district court's dismssal of his 28 US C § 2254 petition as
ti me-barred. Ceenen was granted a certificate of appealability
(“COA") by the district court on the issue whether it should have
applied equitable tolling.

The district court found that Geenen's 28 U S.C. § 2254

application was tinme-barred under the Antiterrorismand Effective

Pursuant to 5THQR R 47.5, the court has determined that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.
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Death Penalty Act (AEDPA). Geenen argues that because his first
federal habeas petition was pending for 27 nonths, and was not
dism ssed until the day before the expiration of the AEDPA grace
period, heis entitled to equitable tolling for the period that his
petition was pending. Therefore, he argues that his second federal
habeas petition, filed nine nonths after the dism ssal of his first
federal habeas petition, is tinely.

The 8 2244(d) (1) limtations period and the grace period
may be equitably tolled, but only in "rare and exceptional

circunstances." See Felder v. Johnson, 204 F.3d 168, 170-71 (5th

Cr.), cert. denied, 531 U S 1035 (2000). A district court's

deci sion not to apply the doctrine of equitable tolling is reviewed

for abuse of discretion. See Ot v. Johnson, 192 F.3d 510, 513

(5th Gr. 1999).

Geenen was on notice that he had not exhausted his state
court renedies regarding two of the factual predicates raised in
his first federal habeas petition within seven nonths of filing
that petition. Thus, Geenen had 20 nonths either to abandon those
clainms or seek to exhaust his state court renedies, but he chose
not to do so. Moreover, when he filed the present petition, nine
months after the dismssal of his first petition, CGeenen included
the sane factual predicates that led to the dismssal of his first
petition. He did not abandon those clains for over a year after
filing this second petition. Under the circunstances of this case,

the district court did not abuse its discretion when it concl uded
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that CGeenen did not diligently pursue his 28 U . S.C. §8 2254 relief.

See Coleman v. Johnson, 184 F.3d 398, 403 (5th Cr. 1999).

Accordingly, the district court’s judgnent dism ssing Geenen’s 28
US C 8§ 2254 petition as tinme-barred i s AFFI RVED
AFFI RVED.



