IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41003

TOW E J. DENSCN,
Pl ai ntiff-Appellant,

ver sus

AKBAR N SHABAZZ, Etc; ET AL
Def endant s

AKBAR N. SHABAZZ, Chapl ain; STANLEY CULYAR, Chapl ai n,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6: 99- CV-663)

June 6, 2002
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges.
PER CURI AM:
Plaintiff-Appellant Tonm e Denson, Texas Prisoner # 687907,
appeal s the district court’s dismssal at summary judgnent of his
42 U.S.C. 8§ 1983 clains against fellow inmate Vernon Weeler,

various prison Chaplains, and several other Texas Departnent of

Pursuant to 5THCr. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THCGr. R 47.5. 4.



Crimnal Justice (TDCJ) officials, for wviolating his First
Amendnent right to the free-exercise of his religion. Agr eei ng
wth the results reached by the trial court, we affirm
| .
FACTS AND PROCEEDI NGS

In July 1999, inmate Denson filed a formal request wth
Chapl ain Stan Cuyler to have his religious preference changed from
Baptist to Muslim Denson al so requested that he be allowed to
attend Friday Jumah (faith) services and be given a pork-free diet,
both consistent with the tenets of Islam Chaplain Cuyler referred
Denson to inmate \Weeler, who, at the tinme, was the designated
| slam ¢ coordinator/volunteer for that particular prison unit.
Wheel er informed Denson that, according to TDCJ Chapl ai ncy Manual
policy 6.02,' he woul d have to conpl ete Shahada training before he
coul d attend Jumah services and before he could be granted a pork-
free diet.?

According to summary judgnent evidence in the form of

. Al t hough the policy was not reduced to witing until
Cctober 1999, affidavits fromthe Chaplains and prison officials
establish that the policy has been in effect since 1996. I n
rel evant part, Chaplaincy Manual policy 6.02 reads “Junah prayer
service is restricted in attendance to Muslins who have conpl eted
Shahada with the approval of the Miuslim Chaplain.”

2 Apparently, Shahada training instructs Muslins in the Five
Pillars of Islam According to Islamc faith, this know edge is
requi red before a potential discipleis allowed to partake i n Jumah
services. Chaplain Cuyler’'s affidavit indicates that the policy
was furni shed by the Departnent of Chapl ai ncy and Chapl ai n Shabazz,
t he Muslim Chapl ai n.



affidavits from Wheel er and the Chaplains involved, Weeler and
Cuyl er interviewed Denson to determ ne his readi ness for the Jumah
servi ce. After listening to Denson’s answers to Weeler’'s
questions, Cuyler determ ned that Denson was not famliar with the
Five Pillars of Islam Cuyler inforned Denson that before he coul d
attend Junmah services, he would have to attend Shahada cl asses,
whi ch were regul arly schedul ed and taught by inmate Weel er.
Follow ng this interview and decision, Denson filed two Step
1 grievances with the TDC) protesting (1) his exclusion fromJunmah
services and (2) his ineligibility for a pork-free diet. Denson’s
grievance regardi ng Junmah services was denied on the grounds that
prison policy required him to finish Shahada training before
attending the services;® his grievance regarding his diet was
deni ed on the grounds that his diet could be changed only after he
conpl eted Shahada training and had his official prison docunents
altered to reflect his faith change.* Denson then filed a Step 2
grievance protesting the Step 1 decision regarding his exclusion
fromJumah services, ® but he did not appeal the adverse Step 1 diet

deci si on.

3 EBEvidently, Shahada “trai ni ng” and Shahada “cl asses” are not
synonynous: An adherent nmay denonstrate his know edge of the
Shahada wi t hout attending formal cl asses.

4 According to Denson’s conplaint in his Step 1 diet
grievance, he was offered a vegetarian diet until the officia
faith change.

5> Denson’s Step 2 Junmah grievance was denied for the sane
reasons specified in the response to his Step 1 grievance.
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I n Novenber 1999, proceeding pro se and in forma pauperis,

Denson brought suit agai nst Weel er, the Chapl ains, and ot her TDCJ
officials alleging unconstitutional deprivation of his free-
exercise right.® Pursuant to 28 U S.C. 8§ 636(c), the case was
referred to a United States Magistrate Judge to conduct al
proceedings in the case. After the Spears hearing, the court
dismssed, with prejudice, the clains against Chaplain G oom
War dens Upshaw and Mbore, and Gi evance Adm ni strator Schumacher,
because those defendants were not personally involved in the
al | eged deprivation and Denson presented no evidence to suggest a
causal connection between those defendants’ actions and the
purportedly unconstitutional treatnment he had received. The court
determ ned that Denson’s allegations could only state a legally
cogni zabl e cl ai magai nst t he remai ni ng def endants, Chapl ai ns Cuyl er
and Shabazz,’ and i nnate Weel er.

Denson attenpted an i medi at e appeal of these dism ssals, but
his appeal was denied by a panel of this court for |ack of
jurisdiction because the trial court’s dismssal order did not
adjudicate all of Denson’s clains against all the parties.

Subsequently, the remai ning three defendants subm tted notions for

6 By Decenber 1999, Denson had fini shed his Shahada cl asses,
had been put on the Jumah services |ist, had been given a pork-free
diet, and had his religious designation officially changed to
Musl imon his prison docunents.

’  Chapl ain Akbar Shabazz was the Mislim Chaplain for the
prison unit, under whose direction and authority inmate Wheeler
acted as the Islam c vol unteer/coordinator.
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summary judgenent. \Weel er noved for di smssal on grounds that he
was not a state actor, submtting his own affidavit as well as the
affidavit of Kenneth Reynolds, the Senior Chaplain for Denson’s
prison unit, both of which averred that Weeler’'s duties were
admnistrative and that he did not exercise any persona
di scretionary or decision-nmaking authority over other inmates. On
the bases of these unopposed and uncontradicted affidavits, the
trial court determned that Wweeler was not a state actor and
dism ssed himfromthe suit.

Chapl ai ns Cuyl er and Shabazz noved for summary j udgnment on the
alternative grounds that (1) the prison policy pursuant to which
they acted was not wunconstitutional and (2) regardless of its
constitutionality, they were entitled to qualified inmunity. The
court, applying the Suprene Court’s four-prong analysis in Turner

v. Shafley,® found that the Chaplaincy Mnual policy requiring

Shahada training before inclusion in Jumah services was
constitutional. Additionally, the court concluded that even

assum ng, arguendo, that the Chaplains violated Denson’'s free-

8 482 U. S. 78, 89 (1987) (stating that when assessi ng whet her
prison regulation is valid, courts nust consider whether the
regulation is reasonably related to “legitimate penol ogical
interest,” considering the followng four factors: (1) whether a
valid, rational connection exists between the regulation and the
governnental interest; (2) whether alternative neans of exercising
the right exist; (3) the inpact accommobdation of the asserted
constitutional right wll have on guards, inmates, and the
allocation of prison resources; and (4) availability of other
alternatives to the regulation that wuld accomobdate the
constitutional right with de mninus cost to penological
i nterests).



exercise right by excluding him from Jumah services until he
conpl eted Shahada training, they still enjoyed qualified i munity
from Denson’s 8 1983 claim because the right was not clearly
established and they acted in an objectively reasonabl e nanner
Denson tinely appeal ed.
1.
ANALYSI S

A. St andard of Revi ew

We reviewthe district court’s ruling on a notion for summary
j udgnent de novo, applying the sane standard as the district court.
A notion for sunmary judgnent is properly granted only if there is
no genui ne issue as to any material fact.® An issueis material if
its resolution could affect the outcone of the action.? In
deci ding whether a fact issue has been created, we nust view the
facts and the inferences to be drawn therefromin the Iight npst
favorable to the nonnoving party. 1!

The standard for sunmary judgnent mrrors that for judgnent as
a matter of law 2 Thus, the court nust review all of the evidence

in the record, but make no credibility determ nations or wei gh any

 Fed.R Civ.P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317,
322 (1986).

10 Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

11 See d abi siomptosho v. City of Houston, 185 F.3d 521, 525
(5th Gir. 1999).

12 Celotex Corp., 477 U.S. at 323.
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evidence.® Inreviewing all the evidence, the court nmust di sregard
all evidence favorable to the noving party that the jury is not
required to believe, and should give credence to the evidence
favoring the nonnoving party as well as that evidence supporting
the noving party that is uncontradicted and uni npeached.

The trial court dismssed Denson’s clainms against Goom
Upshaw, Mbore, and Schumacher under 28 U.S.C. 88 1915 (e)(2)(B) (i)
and (ii). Dismssals for filing frivolous clains pursuant to 8§
1915 (e)(2)(B)(i) are reviewed for abuse of discretion.?®
Dismssals for failure to state a claim pursuant to § 1915
(e)(2)(B)(ii) are reviewed de novo, the sane standard used to
eval uate dism ssals pursuant to Fed. R Cv. P. 12(b)(6).'*® As the
trial court ruled that Denson’s allegations against these four
defendants were frivolous and failed to state a claim we review

the entire i ssue under our de novo standard out of an abundance of

caution, but we note that we would reach the same result under
ei ther standard of review

B. Dismissal of G oom Upshaw, Mvore, and Schumacher

The trial court dism ssed Denson’s clainms against these four

def endants because it found that those clains had no basis in | aw

13 Reeves v. Sanderson Pl unbi ng Products, Inc., 530 U S. 133,
150 (2000).

14 1d. at 151.
1 Siglar v. Hightower, 112 F.3d 191, 193 (5th G r. 1997).

1 Black v. Warren, 134 F.3d 732, 733-34 (5th Cr. 1998).
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or fact. After the Spears hearing, the court determ ned that these
four defendants were supervisors and did not personally participate
in the conduct that allegedly deprived Denson of his free-exercise
right. Under established 8 1983 | aw, a supervisory official cannot
be held vicariously liable for the acti ons of subordi nates, and can
be hel d personally liable only if (1) the supervi sor was personally
involved in the constitutional deprivation or (2) a sufficient
causal connection exists between the supervisor’'s allegedly
wr ongf ul conduct and the constitutional deprivation.! Here, Denson
did not allege any personal involvenent by these defendants and
proceeded solely on a vicarious liability theory. The trial court
properly dism ssed the clains against these defendants.

C. Di sm ssal of i nmate \Weel er

Denson appeals the trial court’s ruling that Weel er was not
a state actor. GCenerally, private individuals |ike Weel er are not
subject to 8 1983 liability because they are not acting under col or
of state law. If there is a sufficient nexus between the private
actor’s allegedly unconstitutional conduct and state invol venent,
however, the private actor may be deened a state actor for 8§ 1983

pur poses. '® Denson contends that Weeler, along with teaching the

7 Thonpkins v. Belt, 828 F.2d 298, 303 (5th Gr. 1987).

18 Al bright v. Longview Police Dep’'t, 884 F.2d 835, 838 (5th
Cir. 1989) (delineating three tests to determ ne the sufficiency of
the nexus: (1) state creates a legal framework that governs the
private conduct; (2) state delegates traditional powers to a
private party; or (3) state establishes “synbiotic relationship”
wWth private party).




Shahada classes and serving as the Islamc Coordinator for the
prison unit, was enpowered by the Chaplains wth decision-naking
authority over other inmates, nmaking hima state actor for 8§ 1983
pur poses.

Despite his insistent allegations and subjective opinions,
Denson offers no summary judgnent evidence to support his claim
Mor eover, he offers no evidence to counter the affidavits submtted
by Wheeler to the effect that he (Weeler) had only adm nistrative
responsibilities. The affidavit submtted by Senior Chaplain
Reynol ds states that “Weeler does not exercise any personal
discretion of or over whom [sic] is selected to attend or
participate in Islamc religious activities or any other religious
activities or prograns. | nmake those decisions personally in
accordance with [TDCJ policies].” The affidavit submtted by
def endant Chapl ai n Cuyl er states that Weel er i ntervi ewed Denson in
Cuyl er’s presence, but that the determ nation of Denson’s fitness
for Jumah servi ces was made by Cuyl er, apparently based on Denson’s
answers to \Weel er’s questions.

In short, all conpetent sunmary judgnent evidence shows that
Wheeler’s duties were limted to non-discretionary, adm nistrative
detail s regardi ng the Musli mcomuni ty and t eachi ng Shahada cl asses
to inmates who needed instruction. Denson produces nothing in
response except for his own conclusional allegations that the
affidavits were perjured and that Weel er excluded himfrom Jumah
servi ces. As the evidences establishes that Weeler had no
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di scretionary or deci sion-nmeking authority, and i ndeed di d not nake
any decision regarding Denson’'s readiness for Jumah services,
Weel er cannot be considered a state actor. Therefore, the trial
court’s dismssal of the clains agai nst Weel er was proper.

D. Summary Judgnent in Favor of Chapl ai ns Cuyl er and Shabazz

As an initial matter, we address Denson’s contention that the
trial court erred by not addressing his claimthat the Chaplains

violated the consent decree of Ruiz v. Estelle!® by placing an

inmate (Weeler) in a position of authority over other inmates.
Apart from the fact that the trial court expressly included a
di scussion of the Ruiz decree in its Menorandum Opi ni on and O der
of Dism ssal, Denson’s argunent on this issue still fails because
(1) Wheeler was not in a position of authority, and (2) violations
of a renmedi al decree al one cannot formthe basis of a § 1983 suit.?

In addition to his argunent regardi ng the Ruiz decree, Denson
submts three other frivol ous appellate issues. First, the trial

court properly dism ssed Denson’s free-exercise claimagainst the

19 503 F. Supp. 1265 (S.D. Tex. 1980), aff’'d in part and
vacated in part, 679 F.2d 1115, anended in part and vacated in
part, 688 F.2d 266 (5th Cr. 1982).

20 Geen v. MKaskle, 788 F.2d 1116, 1122-23 (5th Cir. 1986)
(“[Rlemedial court orders per se, apart from the independent
constitutional grounds affirnmed there, ~cannot serve as a
substantive basis for a 8 1983 claim for damages because such
orders do not create ‘rights, privileges, or imunities secured by
the Constitution and laws’”) (citation omtted).
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Chaplains resulting fromthe prison’s denial of a pork-free diet.?
Second, Denson raises an Fourteenth Amendnent Equal Protection
Clause claimfor the first tinme on appeal. Even assum ng Denson
could make a cogent Fourteenth Amendnent argunent, which he does
not, this issue is not properly before us and we do not consider
it.? Finally, citing 28 U.S.C. 8 636, Denson frivolously argues
that the district court should have ruled on his objections to the
magi strate judge’s dism ssal orders. The case was properly
transferred to a United States Magi strate Judge pursuant to 8§ 636
(c), and any appeals fromthe magi strate judge’'s ruling are taken
“directly to the appropriate United States court of appeals ... in
the same manner as an appeal fromany other judgnent of a district
court.”?

Turni ng nowto the cogni zabl e aspects of Denson’s § 1983 claim
agai nst Cuyl er and Shabazz, we note initially that Denson does not

present a cogent argunent regarding the constitutionality of

2l The evidence establishes that Denson never filed a Step 2
grievance protesting the denial of a pork-free diet. As he did not
exhaust all of his admnistrative remedies, that claim is not
properly before the court. Booth v. Churner, 532 U S 731, 740
(2001) (“Congress’s inposition of an obviously broader exhaustion
requi renent nmakes it highly inplausible that it neant to give
prisoners a strong i nducenent to skip the adm nistrative process by
sinply limting prayers for relief to noney damages not offered
t hough adm ni strative gri evance nechani sns. ... Thus, we think that
Congress has nmandat ed exhaustion clearly enough regardl ess of the
relief offered through adm nistrative procedures.”)

22 Burch v. Coca-Cola Co., 119 F.3d 305, 319 (5th Cir. 1997).

22 28 U.S.C. § 636(c).
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Chapl ai ncy Manual policy 6.02, which required Shahada training
before attending Jumah services. Instead he urges only that the
Chapl ai ns have not denonstrated that the policy was “not facially
unconstitutional.” Neverthel ess, we address the free-exercise
claim noting that Denson’s 8§ 1983 action against Cuyler and
Shabazz requires a two-part inquiry: First, we nust determne if
Denson’s allegations state a constitutional violation; if so, we
must then assess whether Cuyler and Shabazz are nonetheless
entitled to qualified immnity. The trial court analyzed the
constitutionality vel non of Chaplaincy Manual policy 6.02 under

the test pronulgated by the Suprene Court in Turner v. Shafley.?

Al t hough we do not now address this aspect of the trial court’s
decision, we note that it is far fromclear that this situation —
in which Denson alleges that sectarian rules, enforced by the
Musl i m Chapl ain in accordance with the Muslimfaith, adhered to by
the other Mislins in the prison, and enbodied in the TDC]
Chapl ai ncy Manual, conflict with his right freely to exercise his

faith —shoul d even be anal yzed under the Turner framework. ?®

24482 U. S. 78.

2% In Olone v. Shabazz, 482 U S. 342 (1987), the Suprene
Court extended and applied the Turner test to prisoners’ free-
exercise clains, upholding a general prison work policy that
prevented prisoners assigned to certain work details fromattending
Jumah servi ces. In that case, the Court dealt with a policy
created for penol ogi cal purposes that had the effect of prohibiting
particular inmates fromparticipating in Jumah services. Here, in
contrast, we deal with a prison Chaplaincy policy created by
Chapl ains for the purpose of ensuring orderly and bona fide
religious conversions. C. WIllians v. Lara, 52 S W3d 171, 187-
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In any case, we need not delve into the constitutionality vel
non of the policy today. As Denson has now been all owed entrance
into Jumah services, has received his pork-free diet, and has had
his official religious designation changed, his suit for nonetary
damages agai nst the defendants nust still overcone the Chapl ai ns’
qualified immunity defense. Qur review of the record and the
appl i cabl e case | aw convi nces us that Denson’s allegations fail the
two-part qualified inmmunity inquiry. Even when the facts are
considered in the light nost favorable to Denson, under which we
woul d assune arguendo that he establishes a constitutional
violation, he still cannot show that the right was “clearly
establ i shed” or that Chaplains Cuyler and Shabazz failed to act in
an objectively reasonable manner.?® |t is not clearly established
that requiring an inmate to undertake specific religious training,
consistent with the dictates of the religion under the auspices of
that religion’s Chaplain, before he can change his official
religious designation and gain full admttance to all services of
his newy designated religion, violates the free-exercise clause.
To the contrary, the policy and the classes could be viewed as a

met hod of facilitating aninmte’s free exercise of religionwithin

88, n. 10-12 (listing federal appellate court cases and noting that
not all alleged constitutional violations in prisons have been
anal yzed under the Turner test).

26 See Harper v. Harris County, 21 F.3d 597 (5th Cir. 1994)
(qualified inmmunity shields a state actor conduct as |long as the
conduct (1) does not violate a clearly established right and (2)
was objectively reasonabl e under existing | aw).
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the confines of a prison, taking into account the penol ogical and
disciplinary concerns of prison officials, the Chaplains, and
fel |l owworshi ppers. Moreover, Chapl ai ns Cuyl er and Shabazz di d not
act arbitrarily and selectively towards Denson. He was subjected
to the sanme policy, furnished by the Departnent of Chaplaincy and
the Muslim Chaplain hinself, that is applicable to all those
desiring to attend the Jumah services, and he was even offered
private tutoring by the Chaplains to help him fulfill his
requi renents. Under these circunstances, their conduct was
obj ectively reasonabl e.
L1l
CONCLUSI ON

For the foregoing reasons, sunmmary judgnent in favor

defendants is

AFFI RVED.

21 Al t hough Denson purports to support his position by
denonstrating that other inmates were allowed into Jumah services
w t hout Shahada cl asses, the summary judgnent evi dence shows that
those inmates denonstrated Shahada know edge w thout taking the
cl asses, and hence were not simlarly situated with Denson. See
al so supra note 3.
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