IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40991
Conf er ence Cal endar

MODESTO RI OS

Peti ti oner- Appel | ant,
vVer sus
JOHN W TOVBONE

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:01-Cv-338

Decenber 12, 2001
Bef ore H G3 NBOTHAM BARKSDALE, and STEWART, Circuit Judges.

PER CURI AM *

Modesto Ri os, federal prisoner # 48766-079, argues that the
district court erred in dismssing his 28 U S.C. § 2241 habeas
petition alleging that his trial and appellate counsel were
ineffective in failing to challenge the manner in which his
sentence was determ ned. He argues that he does not have an
adequat e postconviction renedy to challenge his sentence under 28
U S. C 8§ 2255 because this court has previously denied his

request to file a successive notion.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The proper vehicle for attacking errors that occurred
during or before sentencing is a 28 U S.C. § 2255 notion. Reyes-
Requena v. United States, 243 F.3d 893, 901 (5th Cr. 2001).

Under the "savings clause," however, if a prisoner can
denonstrate that the 28 U . S.C. 8§ 2255 renmedy woul d be
"ineffective or inadequate to test the legality of [the
prisoner's] detention," he may be permtted to bring a habeas
corpus claimpursuant to 28 U S.C. § 2241 instead. See id.
(quoting 28 U . S.C. § 2255).

The savings clause applies to a claimthat is based upon a
retroactively applicable Suprenme Court decision which establishes
that the petitioner nay have been convicted of a nonexistent
of fense, and that was foreclosed by circuit law at the tinme when
the clai mshould have been raised in the petitioner's trial,

appeal, or first 28 U S. C. 8§ 2255 notion. Reyes-Requena, 243

F.3d at 904. Rios has failed to denonstrate that his claimis
based upon a change in the law resulting froma retroactively
appl i cabl e Suprene Court decision rendering his conduct
noncrimnal. Thus, he has failed to show that his 28
US C 8 2255 renedies are ineffective and i nadequate under the
savings clause. The district court did not err in dismssing
Rios’ 28 U S.C. § 2241 petition.

AFFI RVED.



