IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40978
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MARI O GOMEZ- GUERRERQ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. L-01-CR-215-ALL

Cct ober 29, 2002
Bef ore DeMOSS, BENAVI DES, and STEWART, Circuit Judges.

PER CURI AM *

Mari o Gonez- Querrero appeals the 84-nonth sentence inposed
by the district court followi ng his conviction on a plea of
guilty to a charge of illegal reentry to the United States
follow ng deportation. Gonez-Querrero contends that he was
deni ed due process because the Governnent knew that he was in
state custody and did not indict himat the earliest possible
time. Gonez-CQuerrero asserts that the district court erred by

denyi ng hima downward departure based on his due process claim

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Gonez- Guerrero cannot establish a due process violation
because he has not alleged that the pre-indictnent delay was
intentionally undertaken by the Governnent to gain “sone tacti cal
advantage . . . in the contenpl ated prosecution or for sone other

i nperm ssible, bad faith purpose.” United States v. Crouch, 84

F.3d 1497, 1514 (5th Cr. 1996) (en banc). Further, we may not
review the district court’s refusal to grant a downward departure
because the record does not indicate that the district court
believed that it |acked the authority under the Sentencing

Quidelines to downwardly depart. United States v. WIson, 249

F.3d 366, 380 (5th Gr. 2001). Accordingly, the judgnent of the

district court is AFFl RVED



