IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40932
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOSE AGUAYO- PARAMO,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Southern District of Texas
USDC No. M 00-CR-499-5
© August 21, 2002

Bef ore H G3 NBOTHAM DAVI S, and PARKER, Circuit Judges.
PER CURI AM *

Jose Aguayo- Paranpo (Aguayo) appeals his guilty-plea
conviction for conspiracy to possess with intent to distribute
112 kil ogranms of marihuana in violation of 21 U S. C. 88 841
& 846. As part of the plea agreenent, the Governnent agreed to
recommend that Aguayo be sentenced at the | owest end of the
appl i cabl e sentenci ng gui delines range. Aguayo contends that the

Gover nnment breached the plea agreenent by remaining silent at

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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sentenci ng regarding the appropriate sentence and by opposing the
application of the safety valve adjustnent in U S.S.G § 5C1. 2.
Aguayo al so asserts that the district court clearly erred by
failing to apply the safety valve adjustnent to reduce his
sent ence.

Because Aguayo did not object to the alleged breach of the
pl ea agreenent before the district court, we review this issue

for plain error. See United States v. Reeves, 255 F.3d 208, 210

(5th Gr. 2001). The 60-nonth sentence inposed by the district

court was the mandatory m ni nrum sentence, as well as the

gui deline sentence. 21 U.S.C. 8§ 841(b)(1)(B); U S S G

8§ 5GL. 1(b). Therefore, any failure by the Governnent to

recommend at sentencing that Aguayo be sentenced at the | ow end

of the applicable guideline range was not plain error because it

coul d not have affected his sentence since there was no range

under the sentencing guidelines. To the extent that the

Gover nnment opposed the safety valve adjustnent, it did not breach

the pl ea agreenent because the Governnent’s argunents addressed

t he applicabl e guideline range, not Aguayo’ s sentence within it.
G ven the inconsistencies between Aguayo’s witten statenent

regarding the facts of his offense, his statenents at sentencing,

and the information provided by the Governnent and in the PSR,

the district court did not clearly err in denying the safety

val ve adj ustnent based on Aguayo’s failure to provide truthfu
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information. See U S S.G 8 5CL.2(5); United States v. Mller,

179 F.3d 961, 968-69 (5th Cr. 1999).

AFF| RMED.



