IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40926
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
DONNELL YOUNG, JR.,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 9:00-CR-61-ALL

 June 19, 2002
Before H G3d NBOTHAM DAVIS, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Donnel | Young, Jr., appeals following his guilty-plea
conviction and sentence for possession of nore than five grans of
cocai ne base with intent to distribute. Young argues that the
district court erred in denying his notion to withdraw his guilty
pl ea based on the Governnent’s breach of his plea agreenent.

Young's primary contention is that the Governnent breached the

pl ea agreenent by failing either to nove for a downward departure
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under U.S.S.G 8 5K1.1 or to nake a notion for reduction of
sentence pursuant to FED. R CrRM P. 35(b). Because under the
ternms of the plea agreenent the Governnent retained the sole
discretion to file such notions, “its refusal to file is
reviewabl e only for unconstitutional notives such as the race or

religion of the accused.” United States v. Aderholt, 87 F.3d

740, 742 (5th Gr. 1996). Young has nade no argunent that the
Governnment’ s exercise of its discretion was rooted in an
unconstitutional notive.

Young al so argues that the Governnent breached the plea
agreenent by failing to recommend a sentence of inprisonnment at
the I ower end of the range determ ned by the sentencing
gui del i nes. Because Young did not object to the Governnent’s
sentenci ng recommendation in the district court, our reviewis

for plain error. See United States v. Branam 231 F.3d 931, 933

(5th Gr. 2000). The record shows that, irrespective of the
Governnent’s recomendati on, Young’'s sentence of inprisonnent was
at the ower end of the guideline range. Young has not shown
that the Governnent’s failure to recommend a sentence of

i nprisonnment at the lower end of the range determ ned by the
sentenci ng guidelines affected his substantial rights. He has
therefore not shown plain error. See id.

AFFI RVED.



