IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40792
Summary Cal endar

DONALD JACKSON,
Peti ti oner- Appel | ant,
vVer sus

ERNEST V. CHANDLER, Warden;
UNI TED STATES PENI TENTI ARY BEAUMONT TX,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:01-Cv-127

Decenber 27, 2001
Bef ore DeMOSS, PARKER, and DENNIS, G rcuit Judges.

PER CURI AM *

Donal d Jackson appeals from a dismssal of his 28 U S C
§ 2241 petition based on Apprendi ™ clains. In order to file a 28
US C 8§ 2241 petition pursuant to 28 U S.C. 8§ 2255's savings
cl ause, Jackson nust denonstrate that 1) his claimis based on a
retroactively applicable Suprenme Court decision which establishes
that the petitioner may have been convicted of a nonexistent
of fense, and 2) his claimwas foreclosed by circuit lawat the tine

when the claimshould have been raised in the petitioner’s trial,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

" Apprendi v. New Jersey, 530 U. S. 466 (2000).
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appeal, or first 28 U S . C 8§ 2255 petition. Reyes- Requena V.

United States, 243 F. 3d 893, 904 (5th G r. 2001); see also Jeffers

v. Chandler, 253 F.3d 827, 830 (5th Gr. 2001).

Jackson does not present a prima facie Apprendi claimbecause the
322-nonth sentence (262 nonths for the assault count, plus 60
months for the firearmcount) he recei ved does not exceed the 384-
mont h statutory maxi num (300 nonths for the assault, plus 84 nonths

for the firearm. United States v. Jackson, 50 F.3d 1335, 1337

(5th Gr. 1995); 18 U.S.C. 88 2114; 924(c). Apprendi thus does not
apply. See United States v. Doggett, 230 F.3d 160, 165 (5th Cr.

2000), cert. denied, 121 S. C. 1152 (2001).

Jackson al so rai ses an i ssue of prosecutorial m sconduct. The
appropriate vehicle to address this issue is through a § 2255

petition, not a 8§ 2241 petition. Reyes-Requena v. United States,

243 F.3d 893, 901 (5th Cr. 2001). Accordingly, the district
court’s dism ssal of Jackson’'s § 2241 is AFFI RVED.



