IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40730
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ELI PI NO AMADOR, al so known as Ely Pino Martinez,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-01-CR-16-1
© August 20, 2002
Bef ore H G3 NBOTHAM DAVI S, and PARKER, Circuit Judges.
PER CURI AM *

Eli Pino Amador appeals his sentence following his guilty-
pl ea conviction for illegal reentry follow ng deportation, in
violation of 8 U S.C. 8§ 1326. Amador argues that the district
court m stakenly believed that it could not consider his notion
for downward departure pursuant to U S.S.G § 5K2.0, p.s. He

asserts that he is entitled to a downward departure because he

detrinentally relied on information in a Form|1-294 given to him

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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by the Immgration and Naturalization Service upon his
deportation in 1991.

This court has jurisdiction to review the district court’s
refusal to depart downward “only if the district court based its
deci sion upon an erroneous belief that it |acked the authority to

depart.” United States v. Landernman, 167 F.3d 895, 899 (5th Cr.

1999) (citation omtted). This court has no jurisdiction if the
district court refused to depart downward “based on its
determ nation that departure [was] not warranted on the facts of

the case.” United States v. Palner, 122 F.3d 215, 222 (5th Gr.

1997) (citation omtted).

The record reflects that the district court acknow edged
that it had the authority to depart downward, but that it refused
to do so based on the circunstances of the case. Consequently,
this court lacks jurisdiction to review the district court’s
refusal to depart. Landernman, 167 F.3d at 899. Accordingly,

this appeal is DI SM SSED



