IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40614
Summary Cal endar

LONNIE L. GRIFFIN,

Peti ti oner- Appel | ant,
vVer sus
ERNEST V. CHANDLER, Warden,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:00-Cv-894

 July 16, 2002
Before JONES, SMTH, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *
Lonnie L. Giffin, federal prisoner #13844-039, appeals the
district court’s dismssal of his 28 U S.C. § 2241 petition. To
chal | enge his conviction and sentence under 28 U S.C. § 2241,

Giffin nust show that 28 U. S.C. 8§ 2255 provides himw th an

i nadequate or ineffective renedy. Pack v. Yusuff, 218 F.3d 448,

452 (5th Gr. 2000). To do so, he nust show that 1) his clains

are based on a retroactively applicable Suprenme Court decision

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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whi ch establishes that the petitioner may have been convicted of
a nonexi stent offense, and 2) his clains were foreclosed by

circuit law at the time when the clains should have been raised
in his trial, appeal, or first 28 U.S.C. § 2255 notion. Reyes-

Requena v. United States, 243 F.3d 893, 904 (5th Cr. 2001).

Relying on Castillo v. United States, 530 U. S. 120 (2000),

Giffin argues that trial testinony regarding his possession of a
silencer led to an enhanced sentence, even though the silencer
was not alleged in his indictnment or referred to in the jury
instructions. 1In Castillo, the Suprene Court interpreted 18
US C 8 924(c)(1), holding that Congress intended to define a
separate, aggravated crine by its references to particul ar
firearmtypes, including silencers. Castillo, 530 U S. at
130-31. However, there is no indication that Giffin received an
enhanced sentence for possession of a silencer; he received a
two- | evel enhancenent under the Sentencing Quidelines for
possession of a firearmduring a drug trafficking offense.
Therefore, Castillo does not apply.

Giffin also argues that his conviction for structuring a
financial transaction to evade reporting requirenments nust be

vacated in light of Ratzlaf v. United States, 510 U S. 135

(1994). This claimwas presented in a prior 28 U S.C. § 2241
petition, and we affirned the district court’s determ nation that

28 U.S.C. § 2255 was not inadequate or ineffective. See Giffin

v. Chandler, No. 99-41460 (5th Gr. Cct. 17, 2000) (unpublished).




No. 01-40614
-3-

Giffin has not shown that our previous disposition of this claim
was in error.

Giffin argues that there was no allegation in the
indictnment or proof at trial that the drug quantities described
in two counts of the indictnent contained a “detectabl e anount”
of a controlled substance. Even if the Suprene Court deci sions
cited by Giffin are retroactively applicable, he has failed to
establish that they denonstrate that he was convicted of a

“nonexi stent” offense. See Reyes- Requena, 243 F.3d at 904. Hi s

clains go to the sufficiency of the indictnent and of the
evidence, not to the crimnality of his conduct.

Giffin s argunent that the district court |acked the
statutory authority “to decline to entertain [his] properly filed
§ 2241 petition” is frivolous. The district court did not
“decline to entertain” his petition; the district court dism ssed
it wwthout prejudice. H's argunent that the district court
abused its discretion in granting Respondent’s notion to
reconsi der the show cause order is also without nerit; FEeD.

R QGv. P. 60(b) allows a court to relieve a party froma judgnent
or order for various reasons, including “any other reason
justifying relief fromthe operation of the judgnent.”

AFFI RVED.



