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PER CURI AM *

Manuel QOcanpo Qutierrez appeals his sentence of thirty nonths’
i nprisonnment after pleading guilty to inportation of marijuana.
Ccanpo nmaintains this court should vacate his sentence and renmand
for reconsideration of an aberrant behavi or departure because the
district court mstakenly believed the sentencing guidelines
prohi bited such a departure. He correctly notes the guidelines
prohi bit such departures for serious drug trafficking offenses,

defined by the guidelines as only those drug trafficking offenses

that result in a mandatory m ni numsentence. See U. S.S. G § 5K2. 20

Pursuant to 5TH QR R 47.5, the court has detern ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



& cnt. n.1l. Because Ccanpo was not subject to a mandatory m ni num
sentence, he contends the guidelines did not prohibit the
departure.

We review the district court’s application of the guidelines
de novo and its findings of fact for clear error. United States v.
Sharpe, 193 F.3d 852, 872 (5th Cr. 1999), cert. denied, 528 U. S.
1173, and cert. denied, 528 U S. 1180, and cert. denied, 530 U S
1229 (2000). W do not have jurisdiction to review a challenge to
a sentence which involves a discretionary “refusal to grant a
downward departure and not a legal error or m sapplication of the

guidelines”. United States v. Di Marco, 46 F.3d 476, 477 (5th Cr

1995) . Appellate review is available if the district court
erroneously believed it lacked the authority to depart. ld. at
478.

Had the district court only addressed the applicability of §
5K2.20 in terns of whether OCcanpo’'s conviction constituted a
“serious drug trafficking of fense”, we woul d concl ude deni al of the
departure constituted error, because Ccanpo’s was not a serious
drug trafficking offense as defined by U S.S.G 8§ 5K2.20 cnt. n. 1.
The district court’s conmments at sentencing about the facts of this
case, however, nmeke it apparent that, based on those facts, even if
that court had deci ded the departure was not prohibited, the court
woul d not have exercised its discretion to depart. “ Aber r ant
behavior” is defined in application note 1 to U.S.S. G 8§ 5K2.20 as
a crimnal transaction “commtted w thout significant planning”.

The district court’s statenents constitute finding that Ocanpo’s



crinme did not neet this criteria. Accordingly, any error in the
district court’s interpretation of application note 1 of § 5K2.20
is harml ess because, based on the facts in this case, the court

woul d not have departed downward. FeD. R CRM P. 52(a).
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