IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-31425
Summary Cal endar

PETER MJULE
Peti ti oner- Appel | ant,
vVer sus
BURL CAIN, Warden, Louisiana State Penitentiary,
Respondent - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court

for the Western District of Louisiana
USDC No. 98-CV-1924

~ April 26, 2002
Bef ore DAVI S, BENAVI DES and CLEMENT, G rcuit Judges.
PER CURI AM *

Peter Mul e, Louisiana prisoner #73082, appeals the district
court’s denial of his notion to consolidate the instant habeas
petition with a previously filed and di sm ssed habeas petition.
He al so seeks to expand the court’s certificate of appealability

(COA) to include the issues on which the district court denied

relief and did not grant hima COA. See United States v. Kinier,

150 F.3d 429, 430-31 (5th Cr. 1998).
Mul e seeks expansion of his COA to include the issue whether

his due process rights were violated by the state’s all eged

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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wi t hhol di ng of excul patory evidence and all eged use of perjured
testinony. Mile’'s argunents that the state withheld (1) the nane
of the owner of the gun that killed M. Corso, (2) the signed
confession of Donald Eugene Smth attesting to the nurder of a
man he | ater identified, who was not M. Corso, and (3) police
reports containing slightly differing information, is unavailing
as he fails to show how he woul d have benefitted from di scl osure

of the allegedly exculpatory itens. See Brady v. Mryland, 373

U S 83, 87 (1963); Spence v. Johnson, 80 F.3d 989, 994 (5th Gr.
1996) .

Mul e argues that the state violated Gglio v. United States,

405 U. S. 150 (1972), when it disclosed at trial that a
coconspirator, Janes Knight, was being rel eased from custody and
given total imunity, but did not disclose that Knight would al so
recei ve $10,000 in exchange for his testinony. The disclosure of
Knight’s release and i munity were anple for inpugning his
credibility. The additional information regarding the $10, 000
paynment was sinply cumulative. Mile has not nmade a substanti al
show ng of the denial of a constitutional right wwth regard to
his Gglio claim § 2253(c)(2).

The remai nder of Mul e’ s argunents alleging Brady violations

are inadequately briefed. See Brinkmann v. Dallas County Deputy

Sheriff Abner, 813 F.2d 744, 748 (5th Cr. 1987); Yohey v.

Collins, 985 F.2d 222, 225 (5th Gr. 1993).
The district court granted COA on the issue whether Mile’s
argunent that blacks and wonen were systematically excluded from

the jury venire was inproperly raised in his notion to
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consol idate, thereby justifying the court’s sunmary di sm ssal of
the notion to consolidate. The notion to consolidate arose as a
result of Mule’s initial filing of a 8 2254 petition which was
di sm ssed without prejudice for failure to exhaust two of the ten
claims. Mile contends that he returned to state court and
exhausted those two clains, then refiled themin the instant

§ 2254 petition. Mile alleges that he then filed a notion to
consolidate the instant petition with his previously filed (and
di sm ssed) petition, but that the notion was never rul ed upon.
In that notion to consolidate, Mile apparently raised the issue
regardi ng underrepresentati on of blacks and wonen in the jury
venire.

Mul e argues that the district court erroneously concl uded
that there was nothing to consolidate because the first petition
had been dism ssed prior to the filing of the instant petition.
Mul e argues that his notion to consolidate should have been
considered a notion to anend or reopen, and that the court should
have granted it because failure to do so mght result in a court
consi dering as successive a subsequent petition raising clains

not rul ed upon by the federal courts. See In re Gasery, 116 F. 3d

1051 (5th Gr. 1997)). It is unclear, however, whether Mile

rai sed his unexhausted clains in the instant petition, as he does
not identify which were the unexhausted clainms. As for the issue
on which the district court granted COA, i.e., whether the jury
venire issue was inproperly raised in the notion to consolidate,
thereby justifying its summary dismssal, the court should have

consi dered the notion one to anend Mule’s 28 U. S.C. § 2254
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petition, as there was no | onger anything to consolidate due to
di sm ssal without prejudice of Mule’s earlier petition containing

t he unexhaust ed cl ai ns. See, e.qg., Gnther v. Ingle, 75 F.3d

207, 211-12 (5th Gr. 1996). However, it is unnecessary to rule
on the propriety of the consolidation ruling at that stage of the
proceedi ngs because, even if properly raised in the notion to
anmend/ consol i date and treated as a notion to anend, the notion

coul d have been denied based on futility. Leffall v. Dallas |Ind.

Sch. Dist., 28 F.3d 521, 524 (5th Gr. 1994).
Mul e does not challenge the state court’s findings on the
jury venire issues, and his argunents do not address those

findings. See State v. N x, 327 So. 2d 301, 322-23 (La. 1975).

He has therefore failed to show that the state court adjudication
of his jury venire clains resulted in a decision that was
contrary to, or involved an unreasonable application of, clearly
establ i shed federal law, or that it resulted in a decision that
was based on an unreasonabl e determ nation of the facts in |ight
of the evidence presented. 28 U S.C. 8§ 2254(d).

The district court did not err in denying Miule’s notion to
consolidate. [It’s judgnent denying habeas relief is therefore
AFFI RVED.

Mul e’s notion to expand his COA is DEN ED.



