IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-31044
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
BRI AN D. RGCSS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
USDC No. 99-CR-42-ALL-B

 May 29, 2002
Bef ore DAVI S, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Brian D. Ross, federal prisoner #03211-095, appeals the
district court’s denial of his 18 U S.C. § 3582(c)(2) notion for
reduction of his sentence for illegally possessing a firearmin
violation of 18 U S.C. 8§ 922(g)(1). Ross contends that Amendnent
591 to the sentencing guidelines retroactively applies to bar the

cal cul ation of his sentence based on conduct beyond his offense

of conviction. Ross asserts that his base offense | evel was

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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i nproperly cal cul ated based on his purported possession of nore
than five grans of cocai ne base and that the district court
violated his constitutional rights, including his right against
doubl e j eopardy, by increasing his base offense | evel by two
| evel s for possession of a firearm

18 U.S.C. 8§ 3582(c)(2) permts a district court to reduce a
termof inprisonnent when it is based upon a sentencing range
t hat has subsequently been | owered by an anmendnent to the
sentencing guidelines, if the reduction is consistent wth the
policy statenments issued by the Sentencing Conmm ssion. United

States v. CGonzal ez-Bal deras, 105 F.3d 981, 982 (5th Cr. 1997).

The applicable policy statenent is U S. S.G § 1B1.10, which
provi des that the court should consider the term of inprisonnent
it would have inposed had certai n anmendnents, including Arendnent
591, been in effect at the tine of sentencing. 1d.; US S G
§ 1B1.10(c), p.s.

Not hi ng i n Anendnent 591 requires that the sentencing
gui delines be applied any differently than they were at Ross’
sentencing. As required by Amendnent 591, the district court
applied U S.S.G 8§ 2K2.1, the guideline section identified in the
Statutory Index as applicable to an 18 U. S.C. §8 922(g) offense.
Amendnent 591 does not bar either the district court’s
application of the U S.S.G 8§ 2K2.1(c)(1)(A) cross-reference or
its consideration of Ross’ relevant conduct of drug possession in

applying that cross-reference. Furthernore, Ross’ assertion that
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his constitutional rights were viol ated because his base of fense
| evel was increased by two | evels based on his possession of a
firearmhas no relation to Arendnent 591 or any ot her sentencing
gui del i nes anendnent .

In light of the foregoing, Ross has failed to establish that
hi s sentence was based upon a sentencing range that has
subsequent|ly been | owered by an anendnent to the sentencing

gui delines. See Gonzal ez-Bal deras, 105 F.3d at 982. Ross’

clains therefore do not inplicate 18 U.S.C. § 3582(c)(2), and the
district court |lacked the authority to reduce Ross’ sentence

pursuant to that statute. See United States v. Lopez, 26 F.3d

512, 515 & n.3 (5th Gr. 1994). The district court’s judgnent

denyi ng Ross’ notion for reduction of sentence is AFFI RVED



