IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30997

DAVI D JAMES EDWARDS,

Pl ai ntiff-Appellant,

K STEWART,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana, Baton Rouge
01- CV-429-D

May 10, 2002

Before SM TH, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *

Davi d Janes Edwards (“Edwards”), a Loui si ana prisoner, appeal s
the dism ssal for failure to state a claimof his 42 U S.C. § 1983
in forma pauperis action against K Stewart (“Stewart”), a
Li eutenant at Hunt Correctional Center. W review the dism ssal
de novo, taking all of the plaintiff's factual allegations as true.

See Clay v. Allen, 242 F. 3d 679, 680 (5th Gr. 2001).

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



FACTUAL AND PROCEDURAL BACKGROUND
Edwards alleges that on July 8, 2000, while restraining
another prisoner, Stewart told Edwards that he would be next.
Shortly afterwards, wthout provocation, Stewart attacked him
While Edwards was in his cell, Stewart sprayed him wth “pepper

gas” and said “l told you |l was going to get you.” Stewart |eft
for a fewmnutes. Upon his return, he ordered Edwards to cone to
the bars to be restrained. Edwards conplied, and, after
restraining him Stewart sprayed Edwards with the remai nder of the
pepper gas. Subsequently, Stewart ordered that the cell door be
opened, grabbed Edwards, pushed him and then hit himon the back
of the head several tinmes with the spray can, causing Edwards to
fall to the floor. \While Edwards was on the floor covering his
face, Stewart hit himseveral nore times with the can, causing cuts
to Edwards’ fingers. Stewart then kicked Edwards on t he neck, head
and chest while he lay on the floor, causing Edwards to suffer from
neck pain and headaches. Edwards alleges that the kicking
continued until other officers arrived and stopped Stewart.

Edwards’ alleged injuries consisted of neck pain, headache,
i ght abrasions and cuts to his thunb and two of the fingers on his
right hand, and superficial lacerations to his right ear. He
received treatnment for his injuries at the infirmary.

Edwards filed a conplaint in forma pauperis. He alleged that

Stewart had used excessive force against himin violation of the



Ei ghth Amendnent, and asserted state law clains for assault,
battery, and negligence. Adopting the magistrate judge s report
and recommendati on which found that Edwards had failed to allege
that he sustained nore than de mnims physical injury as a result
of Stewart’s all eged actions, the district court di sm ssed Edwar ds’
conpl aint pursuant to 42 U S.C. § 1997e(e), w thout prejudice to
the state | aw cl ai ns.
DI sCussI ON

The core inquiry in evaluating an excessive force claimis
“whet her force was applied in a good faith effort to maintain or
restore discipline, or maliciously and sadistically to cause harm”
Hudson v. McMIlian, 503 US 1 (1992). Were, as is the case
here, the plaintiff alleges that the force was applied nmaliciously
and sadistically to cause harm“there i s no categorical requirenent
that the physical injury be significant, serious, or nore than
m nor.” Gonez v. Chandler, 163 F.3d 921, 924 (5th Cir. 1999)
(enphasi s added). Nonet hel ess, de mnims uses of force are
excluded fromconstitutional recognition. Hudson, 503 U S at 9.

The magi strate’s report and recommendati on, which the district
court adopted, concluded that Edwards’ alleged injuries were de

mnims. Consequently, the district court found that Edwards



allegations did not satisfy the requirenment of a show ng of
physical injury under 42 U S.C. 8§ 1997e(e).?

In finding that Edwards’ injuries were de mnims, the
magi strate judge relied on Siglar v. Hi ghtower, 112 F.3d 191 (5th
Cr. 1997). In Siglar, we applied the principles set out in
Hudson, hol ding that “well established Ei ghth Arendnent standards
gui de our analysis in determ ning whether a prisoner has sustai ned
the necessary physical injury to support a claim for nental or
enotional suffering. That is, the injury nust be nore than de
m ninus, [sic] but need not be significant.” Id. at 193. G ven
that the plaintiff’s injuries in that case consisted of a sore,
brui sed ear, for which Siglar did not seek nedical treatnent, and
whi ch had resulted froma corrections officer twisting his ear, we
found that his injuries were de mnims and affirned the di sm ssal
of his clains. 1d. at 194.

But in Gonez we found that the plaintiff had all eged nore than
de mnims physical injury where he had suffered “cuts, scrapes,
contusions to the face, head and body” as a result of being knocked
down, punched and kicked. 163 F.3d at 924-25. Significantly, in
Gonez, wunlike in Siglar, the plaintiff had received nedical

treatnment for his injuries. ld. at 924. In our analysis of

! This section provides that “[n]o Federal civil action nmay be brought
by a prisoner confined in a jail, prison, or other correctional facility, for
nental or enotional injury suffered while in custody without a prior show ng
of physical injury.”



whet her the injuries were de minims, we also took into account
that the character of the attack on Siglar’s person “was obvi ously
far briefer and of a character far | ess intense and | ess cal cul at ed
to produce real physical harmthan that here.” Id.

The plaintiff’s alleged injuries in this case are conparabl e
to the injuries in Gonez and nmuch nore severe than the injuries
alleged in Siglar. Edwards’ alleged injuries consist of cuts to
his fingers and t hunb, headache, neck pain, and | acerations to the
ear, and he received nedical treatnent for the injuries. Moreover,
Edwards’ injuries allegedly resulted froma highly intense attack
that was likely to produce serious physical harm Edwards alleges
t hat he was repeatedly pushed to the fl oor, kicked, and beaten with
a can, in addition to being sprayed wth pepper gas. G ven these
factual allegations, it cannot be said as a matter of |aw that
Edwards’ injuries were de mnims.

CONCLUSI ON

Because, taking Edwards’ factual allegations as true, his
injuries were nore than de mnims, the district court erred in
dismssing his federal clains. Consequently, we REVERSE the
district court’s order, and REMAND for further proceedings. o

course, we express no viewon the ultimte nerit of the case.



