UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-30985
Summary Cal endar

ROLAND A ROVERG, SANDY ROVEROQ,
Pl aintiffs-Appellants,

VERSUS

NORTHROP GRUMVAN CORP.
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Louisiana

(99-CV-624)
June 13, 2002

Bef ore DeMOSS, PARKER and DENNI'S, Crcuit Judges.
PER CURI AM *

Roland A. Ronero and his wfe, Sandy Ronero, appeal the
district court’s ruling in favor of the Northrop G unman
Corporation (hereinafter “Northrop”) dism ssing the Roneros’ claim

for intentional injury, and the derivative claim for |oss of

"Pursuant to 5TH QR R 47.5, the Court has deternined that this opinion should
not be published and i s not precedent except under the linmted circunstances set
forth in 5THQR R 47.5.4.
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consortium The Roneros contend that the district court erred in
finding that M. Ronero’s unprotected exposure to hazardous
chemcals did not render injury substantially certain to occur
The Roneros further contend that in applying the substanti al
certainty test, the district court erred in requiring themto show
that Northrop knew that an injury would, in fact, occur. For the
reasons that follow, we disagree. W therefore affirmthe judgnent
of the district court.
BACKGROUND

In 1992, Northrop began operating an aircraft mintenance
facility in Lake Charles, Louisiana. M. Ronero, a seasoned
mechanic with a long history of working in heavy industry, began
wor king at Northrop’s Lake Charles facility in Novenber 1997, as an
aircraft nmechani c, and conti nued hi s enpl oynent there through March
25, 1998. On March 26, 1998, M. Ronero reported to the hospital
wi th conpl aints of di zzi ness and nausea. In April 1998, M, Ronero
applied for disability and nedical benefits wunder Northrop’'s
disability and healthcare prograns, and received a total of
$5, 194. 74 pl us nmedi cal expenses. |n January 1999, M. Ronero filed
a workers conpensation suit in Louisiana state court, and
subsequent |y recei ved a j udgnent awar di ng hi mwor kers’ conpensati on
benefits. In March 1999, the Roneros filed suit in Louisiana state
court alleging anintentional tort outside the scope of Louisiana' s
wor kers’ conpensation |aws; specifically, that Northrop required
M. Romero to work with dangerous chemcals, and failed to provide
safety training prior to his exposure to the chem cals.

Based upon diversity of citizenship, Northrop renoved the suit
to federal district court, and noved for dism ssal pursuant to Rule
12(b)(6), failure to state a claim upon which relief can be

gr ant ed. The district court denied Northrop’s notion upon a
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finding that the allegations in the Roneros’ conplaint satisfied
the substantial certainty test set forth in Bazley v. Tortorich,
397 So.2d 475 (La. 1981), and were sufficient to defeat a notion
under Rule 12. Followng the denial of its Rule 12 notion,
Northrop filed a notion for sunmary judgnment. The district court
granted summary judgnent in favor of Northrop upon the findings
that: (1) the Roneros failed to present any “evidence that [M.]
Ronmero’s supervisors required him to work wth the various
chem cal s knowi ng that he woul d i nevitably becone ill;” and (2) the
Roneros’ affidavits did not “establish that Northrop knew that
illness was substantially certain to follow working with the
chemcals used in their facility”. The Romeros now chal |l enge the
district court’s ruling.
STANDARD OF REVI EW

W review a district court’s grant of summary judgnent de

novo. Evans v. City of Houston, 246 F.3d 344, 347 (5th Cr. 2001).

“On sunmary judgnent the inferences to be drawn fromthe underlying

facts . . . must be viewed in the light nost favorable to the party
opposing the notion.” United States v. Diebold, Inc., 369 US
654, 655 (1962). Sunmmary judgnment is appropriate “if the

pl eadi ngs, depositions, answers to interrogatories, and adm ssi ons
on file, together wwth the affidavits, if any, show that there is

Nno genuine issue as to any material fact and that the noving party

is entitled to a judgnent as a matter of |aw” FED. R Qv. P.
56(c); Celotex Corp. v. Catrett, 477 U. S. 317, 322, (1986).
ANALYSI S

The Roneros assert that the district court erred in granting
summary judgnent on their intentional tort claim in favor of

Northrop. In support of this assertion, the Roneros contend that
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summary j udgnment was i nappropri ate because the evi dence est abl i shed
that a genuine issue of material fact existed as to whether
Nort hrop knew that M. Ronmero was substantially certain to becone
ill as a result of continued exposure to hazardous substances at
the Lake Charles facility. The Roneros further contend that the
district court inproperly applied the substantial certainty test in
that the district court erroneously raised the Roneros’ burden of
proof to require a show ng that Northrop knew that an i njury woul d,
in fact, occur.

“In a diversity case state |law provides the elenents of the
plaintiff’s case.” Thrash v. State FarmFire & Cas. Co., 992 F. 2d
1354, 1356 (5th Gr. 1993) (citation omtted). Under Loui si ana
| aw, workers’ conpensation provides the exclusive renedy agai nst an
enpl oyer, or any officer, director, stockholder, partner or
enpl oyee of such enployer or principal when an enpl oyee suffers a
work-related injury unless the injury results froman intentiona
act. LA Rev. STAT. AWN. 8§ 23:1032A(1)(a) and 1032B (West 1998).
The Loui siana Suprene Court instructs that the word intent neans
“that the person who acts either (1) consciously desires the
physi cal result of his act, whatever the |ikelihood of that result
happening from his conduct; or (2) knows that the result is
substantially certain to follow from his conduct, whatever his
desire may be as to that result.” Bazley, 397 So.2d at 481. Thus,
“[ol]nly where the actor entertained a desire to bring about the
consequences that followed or where the actor believed that the
result was substantially certain to follow has an act been
characterized as intentional.” Id.

The Roneros do not contend that Northrop desired to cause any

illness to M. Ronero, but rather they argue that Northrop knew,



Wi th substantial certainty, that M. Ronero’s continued unprotected
exposure to hazardous substances used in the Lake Charles facility
would result inillness. |In support of this argunent, the Roneros
mai ntain that prior to M. Ronero’s Novenber 1997 enpl oynent date,
Nort hrop was aware of the hazards associated with the chem cals
used by aircraft nmechanics at the Lake Charles facility but failed
to provide safety training, protective safety equi pnent, and a safe
wor ki ng envi ronnent .

Specifically, the Romeros assert that the adverse health
effects of the chemcals used at the Lake Charles facility were
outlined in the material data safety sheets provided by the
chem cal manufacturers, and retained in Northrop’s library. M.
Ronero testified that on one occasion he renoved his head froma
wing tip to get sonme fresh air, and his supervisor comrented
sonething to the effect of “you better watch that stuff, it wll
get you.” M. Ronero testified that on another occasion his
supervi sor ordered himto continue working wthout a respirator
despite having been told by a Northrop safety nonitor that M.
Ronmero was not properly certified to performthe specific job task
because he was not respirator certified. The Roneros also
presented affidavits fromformer Northrop enpl oyees all eging that
hazardous chemcals were inproperly used at the Lake Charles
facility, Northrop’ s safety procedures were routinely violated, and
that Northrop’s supervisors and managers were infornmed of the
i nproper handling, safety violations, and health risks associ at ed
therew th. Accordingly, the Roneros contend that this evidence
created a genuine i ssue of material fact as to whether Northrop was
substantially certain that illness would result from unprotected

over-exposure to the hazardous chemcals used by the aircraft



mechanics at the Lake Charles facility, and thus renders sunmary
j udgnent i nappropri ate.

Nort hrop, however, argues that the Roneros failed to carry
their burden of showing that Northrop was substantially certain
that M. Ronmero woul d becone ill fromperformng his work functions
in the working environnment at the Lake Charles facility. To the
contrary, Northrop contends that the evidence shows that it was
substantially certain that the working environnment at the Lake
Charles facility would not cause any disabling illness to M.
Romer o.

Northrop presented its COccupational Safety & Health
Adm ni stration (hereinafter “OSHA’) annual reports fromthe date
the Lake Charles facility opened in 1992 t hrough October 17, 2000,
show ng that of the 743 reported incidents during that tine period,
M. Ronero was the only enployee to report an illness fromchem cal
exposure. Northrop presented affidavits from M. Ronero’s
supervisors stating that they had personally worked in the sane
envi ronnent in which they asked M. Ronero to work, under the sane
conditions wthout any respirator protection, and for nuch | onger
periods of time. The affidavits also stated that hundreds of other
enpl oyees had worked in the sane conditions, and that neither M.
Ronmero nor any other enployee had ever conplained of any ill
effects from exposure to chemcals used in the Lake Charles
facility prior to M. Ronero reporting to the hospital on March 26,
1998, with conplaints of dizziness and nausea. Finally, Northrop
concedes that the Roneros’ evidence may show negl i gence but argues
that it falls far short of showing that Northrop consciously
desired the ill ness suffered by M. Ronero or knew w th substanti al
certainty that M. Ronero’'s illness would result from his

performance of his work functions at the Lake Charles facility.
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The intentional act exception to Louisiana’s workers’
conpensation | aw has been very narrowy construed by Louisiana’s
courts. See Reeves v. Structural Pres. Sys., 731 So.2d 208, 211
(La. 1999); Bridges v. Carl E. Wodward, Inc., 663 So.2d 458, 463
(La. Ct. App. 4th Cr. 1995), wit denied, 666 So.2d 674 (La

1996) . “‘“Substantially certain to follow requires nore than a
reasonabl e probability that an injury will occur and ‘certain’ has
been defined to nean ‘inevitable’ or ‘incapable of failing.’”
Reeves, 731 So.2d at 213 (citation omtted). “A di stinguishing
feature in determ ni ng whet her the conduct conpl ai ned of neets the
‘substantial certainty’ test is whether the event has occurred
before or whether the injury has manifested itself before.” Abney
v. Exxon Corp., 755 So.2d 283, 288 (La. C. App. 1st Cr. 1999),
writ denied, 753 So.2d 216 (La. 2000).

In the instant case, the Roneros presented evidence that: (1)
the material data safety sheets maintained in Northrop’s library
outlined the adverse health risks associated with the chem cals
used at the Lake Charles facility; (2) safety procedures at the
Lake Charles facility were routinely violated; and (3) Northrop’s
manager s and supervi sors were i nfornmed of the safety violations and
associ ated health risks. Although this evidence nay be persuasive
in show ng that Northrop was negligent, or even grossly negligent
in its handling of hazardous chemcals, it fails to show an
intentional act falling withinthe intentional act exceptionto the
Loui siana’s workers’ conpensation |aw. See Reeves, 731 So.2d at
211 (stating that Louisiana courts of appeal “have al nost
universally held that enployers are not I|iable wunder the

i ntentional act exception for violations of safety standards or for

failing to provide safety equipnent); WIllianms v. Gervais F. Favrot
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Co., Inc., 573 So.2d 533 (La. C&. App. 4th Cr. 1991), wit denied,
576 So.2d 49 (La. 1991) (finding no intentional act exception for
vi ol ations of OSHA and ot her accepted industry safety standards);
Jacobsen v. Southeast Distribs., Inc., 413 So.2d 995 (La. C. App.
4th Cr. 1982), wit denied, 415 So.2d 953 (La. 1982) (finding that
failure to supply requested safety equi pnent was not an i ntenti onal
tort within the neaning of the intentional act exception to
Loui siana’s workers’ conpensation | aw).

Nort hrop’s argunent, however, that it |acked know edge that
M. Ronmero was substantially certain to becone ill from his
exposure to the chemcals used in the Lake Charles facility is well
received. Northrop presented OSHA reports indicating that fromthe
time the Lake Charles facility opened in 1992, not a single
enpl oyee had ever reported an illness resulting from exposure to
the chemcals used at the facility until M. Ronero’ s incident.
Furthernmore, Northrop presented affidavits from M. Ronero’s
supervi sors indicating that they personally perforned the sane work
as requested of M. Ronero in the sane environnent, under the sane
conditions wthout any respirator protection, and for |onger
periods of tine; all w thout incident.

Simlarly, M. Ronmero’s supervisor’'s comment, “you better
wat ch that stuff, it will get you,” fails to inpute know edge on
the part of Northrop that M. Ronero was substantially certain to
becone ill from performng his work functions, and nust be
di sm ssed as workplace banter. The affidavit of M. Ronero’s
supervi sor stated that he personally perfornmed the sanme work under
the sanme conditions as was requested of M. Ronero, and until the
time of M. Ronero’s report of illness not a single enployee had

reported a chemcal exposure related illness. Al t hough the



affidavit of one fornmer Northrop enployee stated that he had
personally suffered adverse health effects from unprotected
exposure to the chemcals used at the Lake Charles facility, and
had observed ot her enpl oyees experienci ng adverse health effects,
the affiant failed to state that Northrop was ever infornmed of the
illnesses. Again, this evidence fails to satisfy the substanti al
certainty test.

Finally, in their brief, the Roneros cite the holdings in
Clark v. Division Seven, Inc., 776 So.2d 1262 (La. C. App. 4th
Cr. 2000), wit denied, 787 So.2d 318 (La. 2001) and Wai nwi ght v.
Moreno’s, Inc., 602 So.2d 734 (La. C. App. 3d Cr. 1992) as
support for finding that Northrop was substantially certain that
illness would result fromM. Ronmero’s unprotected exposure to the
chem cals used at the Lake Charles facility. In dark, a worker
sustained injuries when he fell froma roof after being ordered by
his supervisor to return to work despite reports fromthe workers
that the roof was wet and slippery due to a recent rainfall. See
Clark, 776 So.2d at 1264. In Wainwight, a worker sustained
injuries when a ditch caved in on top of himafter being ordered
back into the ditch by his supervisor despite warnings that the
soil was unstable, and a cave-in mght occur. See Wainwight, 602
So.2d at 737-39. Although the Roneros attenpt to draw a parall el
bet ween these cases and his supervisor‘s order that he continue
wor ki ng despite having been told by a Northrop safety nonitor that
M. Romero was not properly certified to performthe specific task
due to his lack of respirator certification, O ark and Wai nwi ght
actually cut against The Roneros. In Cark, another worker had
actually slipped, and narrow y escaped falling off of the roof just

prior to the plaintiff’s fall. See Cark, 776 So.2d at 1263. In
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Wai nwight, a cave-in had occurred on the day before the accident
i n question. See WAinwright, 602 So.2d at 739. Both O ark and
Wai nwi ght are distinguishable fromthe instant case in that the
events leading to the injuries had actually occurred before. Here,
however, the record is devoid of any evidence of a chem cal
exposure related injury occurring at the Lake Charles facility
prior to M. Ronero’s.

After reviewi ng the record and Louisiana’ s jurisprudence, we
conclude that the Roneros have failed to present factual support
to establish that they will be able to satisfy their evidentiary
burden at trial of proving that Northrop either intended to injure
M. Ronmero or knew that his injury was substantially certain to
occur. Accordingly, there is no genuine issue of material fact,
and the district court properly granted Northrop’s notion for
summary judgnent.

The Roneros also maintain that in applying the substantia
certainty test elucidated in Bazley, the district court erred in
requiring themto show that Northrop knew that an injury would, in
fact, occur. The Ronmeros assert that if such a standard is all owed
to stand, the heightened requirenent of showing the actor’s
specific knowl edge that an injury will, in fact, occur will result
in enpl oyees being required to show subjective intent on the part
of their enployers in order to prosecute a claimfor intentional

injury. The Roneros contend that such a standard rai ses the burden

of proof from*®“incapable of failing,” “nearly inevitable,” *al nost
certain,” or “virtually sure” to specific know edge on the part of
the enpl oyer and would, in effect, elimnate all clains under the

substantial certainty test.
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Thi s argunent i s based upon a sentence in the district court’s
opi ni on rephrasing the Reeves court’s discussion on a plaintiff’s
burden of proof under the substantial certainty test.! It is not
necessary, however, for us to reach this issue as we have found,
after our de novo review, that the Roneros have failed to establish
that a genuine issue of material fact existed as to whether
Nort hrop knew that M. Ronmero was substantially certain to becone
ill as a result of continued exposure to hazardous substances at
the Lake Charles facility.

CONCLUSI ON

For the reasons stated above, the judgnent of the district

court is affirned.
AFFI RVED

The district court opinion reads in relevant part:

A "substantial certainty” takes the consequences out of the real m of

possibility or risk. Reeves at 212 (quoting Ml one & Johnson,
Loui siana Civil Law Treatise, Volune 14, Wrker’s Conpensation Law &
Practice, 8 365, p. 208). In other words, a substantial certainty

requires a person to know an injury wll occur.
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