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Before WENER and DENNI'S, Circuit Judges, and LITTLE, District
Judge.

DENNI'S, Circuit Judge:™

‘District Judge of the Western District of Louisiana, sitting
by desi gnati on.

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



This appeal involves two cases consolidated in the United
States Bankruptcy Court for the Eastern District of Louisiana
concer ni ng t he bankrupt cy of Debt or/ Appel | ant/ Cross- Appel |l ee Pierre
A. Lapeyre (“Lapeyre” or “debtor”). In the first action, renoved
fromstate court, Appellee/ Cross-Appellant A M Dupont Corporation
(“AMD") sued Lapeyre to recover sunms he caused to be paid in
breach of his fiduciary duty. In the second, an adversary
proceeding filed in the bankruptcy court, AMD sued Lapeyre to
determ ne the dischargeability of his debts. After a bench trial,
t he bankruptcy court ruled that the debtor owed AMD $571, 281, and
t hat $100, 000 of the debt was di schargeabl e; the bankruptcy court
rendered the judgnment in favor of AMD and against the debtor
Lapeyre in the amount of $471,281. The district court affirned.
For the follow ng reasons, we AFFIRMin part, REVERSE in part, and
REMAND f or determ nati on of the anmount of prejudgnent interest owed

to AMD.

| . BACKGROUND
Lapeyre was a sharehol der and director of AVD, serving as its
president from 1982 to 1995. AVD is a famly-owned, Louisiana
corporation, which received its incone mainly fromoil and gas and
real estate interests. During the rel evant period, AMD s officers,

directors, and sharehol ders were as foll ows:



Pierre A Lapeyre President, D rector 175 Shares

Al bert F. Dupont Secretary/ Treasurer, Director 150 Shares
Muriel M Dupont Vice President, D rector 200 Shares
Marion L. Dupont Vice President, D rector 200 Shares
Loui s Lapeyre No O fice 25 Shares

Lapeyre had effective control of AMD through a voting trust that
contai ned his and Mari on Dupont’s shares. These 375 shares equal ed
50% of the outstandi ng shares and provi ded Lapeyre wth effective
majority control over AMD because Louis Lapeyre’s 25 shares had
been pl edged to AMD and were never vot ed.

Before 1985, AMD owned half of A M and J.C Dupont, Inc
(“Dupont Inc.”), which in turn owed a departnent store in Houna,
Loui siana. From 1980 to 1984, Dupont Inc. paid AVD $219, 575, which
was one half of the managenent fees for running the store while its
own officers and directors received the other half of the fees.
After 1985, AMD becane the sole owner of Dupont Inc., and Pierre
Lapeyre becane the sole AMD director or officer responsible for
runni ng the departnent store.

A series of financial dealings ensued. Inreturn for managi ng
the departnent store, Lapeyre, acting as AMD s president/director,
pai d $430, 541 of AMD s funds for managenent fees either to hinself
or to his conpany, Euclid Engineering Co. (“Euclid”). The paynents
were as follows: $163,966 in 1988; $98,300 in 1989; $54,160 in
1990; $23,315 in 1992; $53,050 in 1993; and $37,750 in 1996.

Al t hough notice of these fees was given to the AMD Board of



Directors (“Board”), the Board never gave its approval. Al so,
pursuant to a Board resolution, Lapeyre spent $459,710 of AMD s
funds to devel op the Exervision, an exercise machine for which he
held the patent. In addition, a 1983 resolution by the Board
al |l oned Lapeyre, as a Board director to borrow up to $100, 000 from
AMD. However, Lapeyre borrowed in excess of this anount for both
hi msel f and Euclid. He and Euclid currently owe $370,976 to AMD
for past loans. Finally, AMD s Board agreed to pay Lapeyre $2, 000
a month as President and $600 a nonth as a director, but did not
consistently make these paynents. Consequently, AMD still owes
Lapeyre $96, 202 in back pay.

In May 1992, after struggling financially, AMD filed for
bankruptcy. A reorgani zation plan was confirnmed in 1994, and the
case was closed in 1996. |In January 1995, Lapeyre was renoved as
President of AVMD, and the next nonth AMD sued himin state court,
all eging various fiduciary breaches based on Louisiana |aw I n
Decenber 1998, Lapeyre filed for Chapter 11 bankruptcy (converted
to a Chapter 7 proceeding in 2001) and renoved the state suit to
t he Bankruptcy Court in the Eastern District of Louisiana. After
renmoval, AMD challenged the dischargeability of its clains
originally asserted in the state suit. I n Novenber 2000, the
bankruptcy court rendered judgnent in favor of AMD and agai nst
Lapeyre in the amobunt of $471,281 ($571,281 total debt, of which

$100, 000 was di schargeable). On appeal, the United States District



Court for the Eastern District of Louisiana affirned on al
grounds, and the parties tinely appeal ed.

Lapeyre chal |l enges the bankruptcy court’s determ nations of
the follow ng issues: (1) the validity of post-petition managenent
fees, (2) the reinbursenent of business expenses, (3) the
i nputation of |oan repaynents, (4) the application of various
of fsets, and (5) the dischargeability of the debts in bankruptcy.
AMD contests the following: (1) Lapeyre’s standing to appeal, (2)
the validity of pre-petition managenent fees, (3) the rei nbursenent
of research and devel opnent expenses, (4) the reinbursenent of

litigation expenses, and (5) prejudgnent interest.

1. STANDI NG

W nust first determ ne whether the debtor, Lapeyre, has
standing to bring this appeal. Al though this issue was not raised
inthe district court, it is ajurisdictional objection that cannot
be waived. In re Waver, 632 F.2d 461, 462 n.6 (5th Cr. 1980).
Under 11 U. S. C. 8323, upon appointnent of a trustee, the trustee,
not the debtor, has the exclusive capacity to represent the estate.
In re Educators Goup Health Trust, 25 F.3d 1281, 1284 (5th Cr.
1994) (“If a cause of action belongs to the estate, then the
trustee has exclusive standing to assert the claim”).

But a party other than the trustee, including the debtor, has



a right to appeal a bankruptcy order if it is a “person aggrieved.”
In re San Juan Hotel, 809 F.2d 151, 154 (1st Cr. 1987); Rohm &
Hass Tex., Inc., v. Otiz Bros Insulation, Inc., 32 F.3d 205, 210
n.18 (5th Gr. 1994). “A litigant qualifies as a ‘person
aggrieved’ if the order dimnishes his property, increases his
burdens, or inpairs his rights.” Inre San Juan Hotel, 809 F. 2d at
154; see also In re Fondiller, 707 F.2d 441, 443 (9th G
1982) (“To have standing to ... appeal, appellant nmust denonstrate
that she was directly and adversely affected pecuniarily by the
order of the bankruptcy court.”); In re Qucci, 126 F.3d 380, 388
(2d Gr. 1997)(“[ Al n *aggrieved person’ [is] a person ‘directly and
adversely affected pecuniarily’ by the challenged order of the
bankruptcy court.”).

However, the rule for standing in bankruptcy is stricter than
Article I'll"s “injury in fact” test. In re GQucci, 126 F. 3d at 388.
The stricter rule is inposed to avoid unreasonable delay and
protracted litigation that does not serve the interests of either
the debtor’s estate or its creditors. |In re San Juan Hotel, 809
F.2d at 154. Therefore, a hopelessly insolvent debtor in a
bankrupt cy proceeding generally will not have standing to appeal a
bankruptcy order because the order will not dimnish the debtor’s
property, increase his burdens, or detrinentally affect his rights.

In re San Juan Hotel, 809 F.2d at 154-55. |In other words, a party



wll not have standing to appeal a bankruptcy order unless it
directly and pecuniarily affects his property, obligations, or
rights.

In the instant case, the debtor challenges the bankruptcy
order concerning the amount owed to AMD for his breach of fiduciary
duty and the dischargeability of that debt in bankruptcy. |[If AMD
is successful, damages owed based on Lapeyre’s fiduciary breaches
wll not be discharged in bankruptcy and will still be owed by
Lapeyr e. Because an unfavorable bankruptcy order w Il render
Lapeyre personally liable for debts even after discharge, this
proceeding directly and pecuniarily affects his obligations.

Therefore, we find that Lapeyre has standing to bring this appeal.

I11. ANALYSI S

A. St andard of Revi ew

“This Court, acting as a second review court, reviews the
bankruptcy court’s findings of fact under the clearly erroneous
standard, and the bankruptcy court’s conclusions of |aw de novo.”
Inre U S. Brass Corp., 301 F. 3d 296, 306 (5th Cr. 2002) (internal
quotations and citations omtted).

B. Pre-Petition Managenent Fees

Lapeyre and Euclid received $323,816 in departnent store

managenent fees from 1986 until AMD s bankruptcy filing in 1992.



Wth regard to the pre-petition fees, AMD argues that the
managenent fees were derived from Lapeyre’s breach of his duty of
fiduciary care and loyalty to AMD. The bankruptcy court rejected
Lapeyre’ s argunent, and the district court agreed. “Breach of duty
is aquestion of fact, or a m xed question of |aw and fact, and the
reviewi ng court mnust accord great deference to facts found and
i nferences drawn by the finder of fact.” Boykin v. La. Transit Co.,
707 So.2d 1225, 1231 (La. 1998).
Section 91(A) of the Louisiana Business Corporations Law
(“LBCL") provides:
Oficers and directors shall be deemed to stand in a
fiduciary relation to the corporation and its sharehol ders,
and shall discharge the duties of their respective
positions in good faith, and with that diligence, care,
judgnment, and skill which ordinarily prudent nmen would
exerci se under simlar circunstances and in |i ke positions;
however, a director or officer shall not be held personally
liable to the corporation or the sharehol ders thereof for
nmonet ary damages unl ess the director or officer acted in a
grossly negligent manner as defined in Subsection B of this
Section, or engaged i n conduct which denonstrates a greater
disregard of the duty of care than gross negligence,
including but not limted to intentional tortious conduct
or intentional breach of his duty of |oyalty.
LA, R'S. 8 12:91(A). Thus, officers or directors of a corporation
will be in breach of their fiduciary duties if they: (1) are
grossly negligent with respect to their duty of care, (2)
intentionally breach their duty of loyalty, or (3) intentionally

commt tortious conduct. Only the first two types of conduct have

been alleged in this case.



First, AMD contends that Lapeyre was grossly negligent in
di scharging his duties by accepting unwarranted fees for the
managenent of the AMD-owned departnent store in Hounma. Section

91(B) of the LBCL defines “gross negligence” as “a reckless
disregard of or a carelessness anmounting to indifference to the
best interests of the corporation or the sharehol ders thereof.” LA
R S. 12:91(B). Therefore, AMD nust prove that Lapeyre recklessly
di sregarded the best interests of the corporation in charging and
recei ving paynent of these managenent fees. See LA R S. 12:91(E)
(providing that a person alleging a breach of the duty of care owed
by an officer or director under Section 91(A) has the burden of
proving the alleged breach of duty).

Second, AMD argues that Lapeyre breached his duty of loyalty
by putting his own financial interests above those of the
corporation. Wen a director contracts with his corporation, those
dealings are subject to rigorous scrutiny. Levy v. Billeaud, 443
So.2d 539, 543 (La. 1983). An interested director has the burden
of proving his good faith, the inherent fairness of the contract
fromthe standpoint of the corporation, and that the contract was
essentially an armis length transaction. Church Point Whol esale
Beverage Co. v. Voitier, 706 So.2d 1015, 1019-20 (La. App. 3d G
1998) .

AMD cont ends that the managenent fees were excessive and thus



vi ol at ed both duti es because: (1) the store paid for the enpl oynent
of a full-time manager; (2) Lapeyre allegedly only spent three
hours per nonth on the actual prem ses; and (3) the nanagenent of
the store has required very little time by the new mnmanager
installed after the bankruptcy. Lapeyre counters, however, by
providing evidence that the nmanagenent fees he received were
simlar to the anobunts received by AMD and Dupont Inc.’s managers
and directors before Lapeyre took over managenent of the store.

The bankruptcy court agreed wth Lapeyre, finding that there
was no fiduciary breach because (1) AMD was aware that managenent
fees had been paid for nmanaging the store from 1980 to 1984, even
bef ore Lapeyre took over; (2) the fees paid after the Debtor becane
President did not significantly differ fromthose paid from 1980
t hrough 1984; and (3) Lapeyre was directly responsible for the
store, which took tinme away from his work at Euclid. Based on
these findings, the bankruptcy court concluded that Lapeyre’s
actions did not rise to the | evel of reckl essness and that overal
there was no fiduciary breach.

W see no clear error in the bankruptcy court’s findings.
There is sufficient evidence to support the court’s concl usion that
t hese were reasonabl e managenent fees paid in return for rendered
servi ces because ot her parties had recei ved conpar abl e conpensati on
for performng the sanme duties. The bankruptcy court also

reasonably found that Lapeyre satisfied his burden of proving good

-10-



faith, that the fees were fair, and that it was an arnis |ength
transaction because there was sufficient evidence that both
Lapeyre’'s fees and responsibilities were conparable to what was
done before Lapeyre assuned control of the store’ s nanagenent.
Accordingly, we affirmthe bankruptcy court’s decision that AMD i s
not entitled to reinbursenent for the nmanagenent fees paid to
Lapeyre and Euclid prior to AMD s bankruptcy.

C. Post - Petiti on Managenent Fees

Next we consi der whet her AMD may be rei nbursed for $105,725 in
managenent fees that Lapeyre paid to Euclid from AMD funds after
AVD filed for bankruptcy. The Lapeyre bankruptcy court held that
these transfers were not authorized by the AVD bankruptcy court,
and thus they were invalid post-petition transfers under 11 U S. C
8 549(a). Lapeyre challenges this ruling because the issue of
whether the transfers were authorized was neither tried nor
pl eaded.

Rul e 15(b) of the Federal Rules of G vil Procedure provides:

When issues not raised by the pleadings are tried by

express or inplied consent of the parties, they shall be

treated in all respects as if they had been raised in the
pl eadi ngs. Such anendnent of the pleadings as may be
necessary to cause themto conformto the evidence and to
rai se these i ssues nmay be nmade upon notion of any party at
any tinme, even after judgnent.

Amendnents based on Rule 15(b) are reviewed for abuse of

di scretion. Triad Electric & Controls, Inc. v. Power Systens

Engi neering, Inc., 117 F.3d 180, 192 (5th Cr.1997). AN did not
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raise the issue of post-petition managenent fees in any pleading
and does not contend that this issue was tried by express consent.
Therefore, the question is whether the issue was tried wth the
i nplied consent of the parties.

Wi | e the princi pal purpose of Rule 15(b) is judicial econony,
it wll not be pursued at the expense of procedural due process.
“Thus, in the absence of express consent, ‘trial of unpled issues
by inplied consent is not lightly to be inferred under Rule 15(b),
[ and] such inferences are to be viewed on a case-by-case basis and
inlight of the notice demands of procedural due process.’” Deere
& Co. v. Johnson, 271 F.3d 613, 622 (5th Gr. 2001) (quoting Triad
Electric, 117 F.3d at 193-94).

In general, a finding of inplied consent "depends on whet her
the parties recogni zed that an i ssue not presented by the pl eadi ngs
entered the case at trial." Jinmenez v. Tuna Vessel G anada, 652
F.2d 415, 421 (5th Gr. 1981). "Wuere a party does not recognize
the significance of evidence and so fails to contest it, he cannot
realistically be said to have given his inplied consent to the
trial of unpled issues suggested by it, always assumng that his
failure to grasp its significance was reasonable.” [|d.; 6A CHARLES
ALAN WRI GHT ET AL. , FEDERAL PRACTI CE AND PROCEDURE 8 1493, at 468-69 (1990).
“When evidence is introduced that is relevant to a pl eaded issue

and the party agai nst whomthe anendnent is urged has no reason to
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believe a new issue is being injected into the case, that party
cannot be said to have inpliedly consented to trial of that issue.”
Domar Ccean Trans., Ltd. v. Indep. Ref. Co., 783 F.2d 1185, 1188
(5th Gr. 1986).

Here, the bankruptcy court found inplied consent wthout
providing a basis for its decision. However, when the district
court affirmed, it specifically found that the foll ow ng testinony
by Lapeyre at the trial constituted inplied consent, which put at
i ssue whet her the post-petition nmanagenent fees had been judicially
aut hori zed:

Q M. Lapeyre, there is no and was never rendered any order

of the bankruptcy court approving you to be paid $5,000 a

mont h as managenent fees, was there?

A |1 didn't see an order, but M. Stacey was our attorney and

it was an agreenent between--he was representing the court, as

far as | understood.

Q If there had been such an order, you woul d have brought it

to court today?

A. Today? Well, | would have given it to M. Hof, yes.

Tr. 4/5/2000, at 65.

Lapeyre al so stated that "those bills were part and parcel of the
bankruptcy reports. They were never questioned by the trustee, by
t he attorneys, by Judge Brown or anybody." Tr. 4/5/2000, at 61. W
have reviewed the record, and are wunable to ascertain any
addi tional evidence or testinony concerning this issue.

The record does not provide sufficient evidence fromwhich it

reasonably could be found that the parties recognized that the

issue of whether the fees had been judicially authorized had
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entered the case at trial. First, AMD s failure to raise a statute
of limtations defense to Lapeyre’s claimto the fees indicates
that the parties did not consider themto be in dispute. Section

549(d) of the Bankruptcy Code provides that an action contesting a

post-petition transfer “may not be commenced after ... the tine the
case is closed or dismssed.” 11 U S.C § 549(d). AMD' s
bankruptcy was closed in 1996. Whet her the fees had been

aut hori zed by the AVMD bankruptcy court was not touched upon until
the foregoi ng testinony by Lapeyre in the bankruptcy proceedings in
April 2000. Despite the availability of a conplete statute of
limtations bar to AMD s clai mof no authorization, Lapeyre did not
raise such a defense until after the bankruptcy court decision
requi ring reinbursenent by Lapeyre to AMD of these post-petition
managenent fees.

The scarcity of evidence indicating that the authorization of
post-petition nanagenent fees was put at issue, the bankruptcy
court’s lack of explanation for its decision, and Lapeyre’s failure
to assert his clear statute of limtations defense strongly tend to
prove that Lapeyre was not aware that the fee authorization issue
had been introduced in this case. Therefore, we find that it was
an abuse of discretion for the bankruptcy court to find that this
issue was tried by inplied consent and that the district court
erroneously failed to reverse the bankruptcy court’s decision. For

the foregoi ng reasons, we conclude that the issue of whether the
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post - petition managenent fees paid to Lapeyre had been authori zed
by the AMD bankruptcy court was not put at issue or tried by
inplied consent. Therefore, we reverse the bankruptcy court’s
decision to award AMD $105, 725 as rei nbursenment of unauthorized
post - petition managenent fees.

D. Research & Devel opnent Costs

In 1986, Lapeyre obtained a patent for an exercise machine
call ed the Exervision. On Decenber 24, 1986, Lapeyre and AM
entered into a franchise agreenent, which the AMD Board
unani nously approved on January 17, 1987. Based on the franchise
agreenent, AMD was to pay all costs of devel oping the patent held
by Lapeyre in return for receiving “100% net after taxes profits
generated in the State of Louisiana.” As a consequence, AMD spent
$459, 710 to devel op and produce the Exervision. Unfortunately,
t hese expenditures were not fruitful as the venture never proved
profitable. AMD contends that the sunms spent on the project
breached Lapeyre’'s fiduciary duty because (1) the franchise
agreenent was grossly unfair and (2) Lapeyre failed to disclose
material information. The bankruptcy court disagreed, concluding
that the agreenent was fair and that there was no fiduciary breach.

Under Louisiana |aw, a contract between a corporation and a
director of that corporation is valid if either (1) the board or
t he sharehol ders approved the contract knowing the material facts

as to the director’s interest and the contract or transaction, or
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(2) the contract or transaction was fair to the corporation at the
time it was authorized, approved, or ratified by the board or the
sharehol ders. LA R S. 812.84(A).

Because there was sufficient evidence for the bankruptcy court
to find that the contract here was fair to AMD at the tine it was
made, there is no clear error. Prior to entering into the
franchi se agreenent, Lapeyre infornmed the Board of the terns of the
agreenent and the estimated costs for research and devel opnent.
AMD was responsible for all costs of devel opi ng the patent held by
Lapeyre, but was to receive “100%net after taxes profits generated
inthe State of Louisiana.” Albert Dupont was a nenber of the AVD
Board of Directors at the tine the Board approved the agreenent.
He testified that in consideration for funding the research costs
of the project, AMD would be granted an exclusive Louisiana
franchi se to market the device and woul d keep 100% of net after-tax
profits generated in Louisiana. In addition, M. Dupont also
testified that an additional purpose of the project was to m nim ze
AVD s tax liability. After considering this information, the Board
unani nously approved the franchi se agreenent. Thereafter, Lapeyre
consistently kept the Board infornmed of the project’s progress at
every Board neeting for the next two years, and the Board never
conpl ai ned or contested the expenditures.

Therefore, the terns of the agreenent called for AMD to

participate in a project to take advantage of Lapeyre’ s patent by
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paying the costs associated with developing the project. In
return, AVD woul d receive both an exclusive franchi se in Louisiana
if the i nvestment succeeded, as well as i medi ate tax benefits even
if the plan net with no success. The project’s ultimate failure
does not nean that the agreenent was not fair at the tine the
i nvest ment was nade. Therefore, we do not find that the bankruptcy
court was clearly erroneous in determning that this contract was
fair, and we affirmits decision to deny AM reinbursenent for
t hese costs.

E. Busi ness Expense Rei nbursenents

During his tenure as President of AMD, Lapeyre paid hinself
$106, 759, purportedly as reinbursenent for business expenses,
i ncludi ng secretarial, travel, and autonobil e expenses. AM seeks
return of these paynents because they were not supported by
sufficient docunentation. The bankruptcy court held that Lapeyre
vi ol ated Section 91 of the LBCL because he reckl essly disregarded
his duty of care by presenting and accepting paynents for which he
coul d not show justification. The court then rendered judgnent in
favor of AMD. Lapeyre challenges this finding, alleging that the
burden is on AMD to prove that the expenses were inproper.

Under Section 91 of the LBCL, AMD nust prove that Lapeyre
breached his fiduciary duty of care in receiving inproper expense

rei mbursenents. However, AMD reasonably satisfied this burden
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t hrough the testinony of its expert w tness, Charles Theriot, who
identified a nunber of expense reinbursenents that were paid to
Lapeyre with little or no docunentation. Lapeyre has offered no
docunent ation or other evidence to support the validity of these
expenses. Consequently, it was not clearly erroneous for the
bankruptcy court to conclude that Lapeyre breached his fiduciary
duty of care with respect to these alleged business expense
rei mbursenents. Therefore, we affirm the decision of the
bankruptcy court.
F.  Loans

When AMD sued Lapeyre in state court for fiduciary breach
Lapeyre owed AMD $258, 605 and Euclid owed AMD $114, 371 for advances
made by AMD. However, the AMD Board had authorized its directors,
i ncludi ng Lapeyre, to borrow only up to $100,000. The bankruptcy
court held that all loan anmounts in excess of $100,000 were
unaut hori zed and t hat these unaut hori zed | oans constituted a breach
of Lapeyre’s fiduciary duty. Al t hough Lapeyre does not contest
that his receipt of the unauthorized | oans was a fiduciary breach,
he contends that a $96, 338 paynent by Euclid to AMD should have
been credited to his, not Euclid s, bal ance.

| n Decenmber 1988, Euclid executed a note in favor of AMD for
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$128,679. In Decenber 1989, Euclid issued a check for $96,338 to
AMD, but provided no instruction as to how the check should be
applied. AM applied the check to Euclid s debt, but Lapeyre now
argues that it should have been applied to his bal ance.

La. Cvil Code article 1864 allows a debtor to provide
instructions as to which debt his paynent should be inputed. But
if he fails to do so, the creditor may inpute the paynent, which
will stand if the debtor remains silent after l|earning of the
inputation. LA Qv. CooeE art. 1867; Marks v. Deutsch Constr. Co.,
258 So.2d 676 (La. App. 4th Cr. 1972). Here, Lapeyre was silent
as to inputation fromthe tinme of the paynent in 1989 until the
trial in 2000. Therefore, we affirm the bankruptcy court’s
deci si on as based on sufficient evidence to uphold AMD s inputation
of the paynent to Euclid s debt.

G Additional Ofsets

Lapeyre also argues that he is entitled to certain offsets,
whi ch woul d reduce the anmount Lapeyre owes AMD for his fiduciary
br eaches. Lapeyre seeks offsets for the followng: (1) the
under paynment of post-petition managenent fees; (2) the nonpaynent
of Secretary/ Treasurer and Director fees; (3) the underpaynent of
salary as President; (4) advances nmade by Euclid to AMD;, and (5)
the nonpaynent of oil and gas managenent fees. The bankruptcy
court denied these offsets, holding that (1) the underpaynent of

managenent fees had been previously disallowed; (2) the
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Secretary/ Treasurer and Director fees were unauthorized post-
petition transfers and were not disclosed in AMD s bankruptcy; (3)
t he under paynent of sal ary and the Euclid advances had al ready been
accounted for; and (4) Lapeyre presented no evi dence concerning the
oil and gas managenent fees.

First, Lapeyre argues that heis entitled to an of fset because
AVMD failed to conpensate him for sone additional post-petition
managenent services he perfornmed. However, Lapeyre presented no
proof that he disclosed or sought authority to perform or be
conpensated for these particul ar post-petition mnagenent services.
Accordingly, we affirmthe bankruptcy court’s decision to deny an
of fset for these fees.

Second, Lapeyre is not entitled to an offset for
Secretary/ Treasurer and Director fees allegedly due him because
these fee obligations were never disclosed to the AVMD bankruptcy
court. Lapeyre’s argunent that no authorization is needed for
conpensation to insiders fails to consider 11 U S C 8§
1129(a)(5)(B), which mandates that all conpensation to insiders

must be disclosed to the court. 11 U S.C § 1129(a)(5)(B)(“The

court shall confirma plan only if ... the proponent of the plan
has di sclosed the identity of any insider ... and the nature of any
conpensation for such insider.”). Here, Lapeyre has provided no

evi dence that he disclosed to the AVD bankruptcy court that he was

owed Secretary/ Treasurer or Director fees. These fees were not
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disclosed in either the AVD reorgani zati on plan or the disclosure
statenent. Therefore, the bankruptcy court did not clearly err in
deciding that he is not entitled to an offset for these fees.

For the sanme reason, Lapeyre is not entitled to an offset for
the alleged underpaynent of $96,202 owed for his service as
Presi dent of AMD. These fees, like the Secretary/Treasurer and
Director fees, were not disclosed in either the AVD reorgani zati on
pl an or the disclosure statenent.

Fourth, Lapeyre seeks an offset for $28,579 in advances that
his conmpany Euclid nade to AMD. These advances, however, were
taken into account by the bankruptcy court in determning the
anount Euclid owed AVMD. The bankruptcy court held that Euclid owed
AVD $85, 792 overall. Euclid originally owed AVD $114, 371 ($83, 037
in principal and $31,334 in interest), but when the $28,579 of f set
is subtracted fromthis figure, the total equals $85, 792, which is
the amount actually awarded to AMD. Consequently, we affirmthe
deci sion of the bankruptcy court because Euclid and Lapeyre have
al ready received credit for this anpunt.

Finally, Lapeyre asks for an offset for on-site and oil and
gas managenent fees. The bankruptcy court denied offsets for these
fees because Lapeyre presented no evidence that these fees were
actually owed to him The debtor has neither identified nor
provi ded any further evidence in support of these offsets and we

are unable to l|ocate any. Therefore, we affirm the bankruptcy
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court in holding that Lapeyre has not proven that he is owed
paynent for these fees.

Because we find that Lapeyre is not entitled to receive
offsets for any of the above itens, we affirmthis portion of the
bankruptcy court’s deci sion.

H. Litigati on Costs & Expenses

AMD seeks reinbursenent for litigation expenses for its
bankruptcy filing, contending that the costs of its bankruptcy
filing flowed directly from Lapeyre’s fiduciary breaches. The
bankruptcy court denied reinbursenent, finding insufficient
evi dence to support AMD s contention. The bankruptcy court held
that the nmain reasons for the filing were the threatened
foreclosure by the Duponts and the decline in the Houma area
econony. Because it is not disputed that these were legitimte
reasons for AMD s bankruptcy filing, we find no clear error and
affirm

| . Pr ej udgnent | nt er est

AMD al so seeks an award of prejudgnment interest for the anmount
that is not dischargeable in bankruptcy,?! nanely, (1) $244,397 in
i nproper |oans, (2) $106, 759 in inproper expense reinbursenents,

and (3) $14,400 in unpaid rents. The bankruptcy court did not

! AMD al so sought prejudgnent interest for $105,725 in
al | egedl y unaut hori zed post-petition fees. However, we do not need
to consider prejudgnent interest for these fees, as we have
reversed the underlying award.
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di scuss whet her prejudgnent interest should be awarded, but the
district court denied prejudgnent interest on all clains. Lapeyre
contends that prejudgnent interest is solely within the discretion
of the bankruptcy court. He argues that interest is only due
because the debts are not dischargeable, thus this is a federa
guestion, not a state law claim Whet her prejudgnent interest

shoul d have been awarded is an issue of law, which we review de

novo.

| f a nondi schargeabl e debt arises under state law, then the
award of prejudgnent interest is governed by state |aw In re
Niles, 106 F.3d 1456, 1463 (9th Gr. 1997). I n bankruptcy

proceedi ngs, where bankruptcy lawfails to address a specific issue
and no strong federal interest is inplicated, the Erie doctrine
will dictate the application of state law to underlying state | aw
clainms. Inre Omi Video, Inc., 60 F.3d 230, 232 (5th Cr. 1995).
No bankruptcy or federal statute addresses the issue of prejudgnment
interest and we are aware of no strong federal interest in denying
a party the right to prejudgnent interest. Therefore, state |aw
will determne whether prejudgnent interest is available for
nondi schar geabl e debts prem sed on state | aw cl ai ns.

Regarding the inproper loans, the district court denied
prejudgnent interest because an appropriate interest rate has

already been taken into account. The note evidencing the
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i ndebt edness for the | oans provided for a 9% annual interest rate,
and the $244,397 award includes this amount. The | oans were found
i nproper because Lapeyre’ s fiduciary breaches, which were based on
Loui siana | aw, therefore any award of prejudgnent interest is also
based on Louisiana |aw. Under Louisiana |aw, the purpose of
prejudgnent interest is to “fully conpensate the injured party for
the use of funds to which he is entitled but does not enjoy because
t he def endant has mmi ntai ned control over the funds.” Sharbono v.
Steve Lang & Son Loggers, 696 So.2d 1382, 1386 (La. 1997). Article
2000 of the Louisiana Cvil Code provides: “Wen the object of the
performance is a sum of noney damages, damages for delay in
performance are neasured by the interest on that sumfromthe tine
it is due, at the rate agreed by the parties or, in the absence of
agreenent, at the rate of legal interest....” Here, the object of
Lapeyre’ s performance is to repay the anounts advanced by AMD. The
parties agreed to an interest rate of 9% which has been incl uded
in AMD s recovery. Therefore, AMD is not entitled to any
addi tional prejudgnent interest on this claim

AMD al so seeks prejudgnent interest on inproper expense

rei nbursenents and unpaid rent.2 Again, under Louisiana |aw, the

2 The bankruptcy court found that Euclid owed AVD $14, 400
in accrued rent. Neither party has challenged this determ nation,
but whet her Lapeyre owes prejudgnent interest on this anount is
still before us because AMD requests prejudgnent interest on all
amounts it recovers.
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purpose of prejudgnment interest is to make the plaintiff whole.
Prej udgnment interest is “awarded to make an i njured party whol e by
conpensating that party for the tine-value of noney to which that
party was entitled fromthe date set by the |legislature, but over
which the defendant, in retrospect, had wongfully continued to
exercise domnion and control while the suit was pending.”
Shar bono, 696 So. 2d at 1388. Here, AMD nust be conpensated with
prejudgnent interest for the tinme-value of the nopney Lapeyre
wrongfully held in order to be nmade whole and is entitled to
prejudgnent interest on these clains.

W nust next determne the tinme when prejudgnent interest
begins to run. Prejudgnent interest is “a necessary conponent of
the full reparation owed to an obligee who has been aggrieved.” 6
SAUL LI TVINOFF, LA. G wviL LAWTREATI SE: THE LAWOF OBLIGATIONS § 9. 13, at 264
(1999); Trans-Ad obal Alloy v. First Nat’| Bank, 583 So.2d 443, 458
(La. 1991). La. Cvil Code article 3005 states: “The mandatary
owes interest, from the date used, on suns of noney of the
principal that the mandatary applies to his own use.” Therefore,
when managi ng the affairs of another, a person “who has converted
to his own use noney belonging to the person whose affairs he
managed owes i nterest on that noney fromthe tine he converted it”.
LI TVINOFF, supra, 8 9.16, at 268. Corporate officers are mandataries

of the corporation. Bolding v. Eason G| Co., 170 So.2d 883 (La.
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App. 4th 1965); Raynond v. Palner, 35 La. Ann. 276 (La. 1883).
Therefore, a corporate officer who uses the noney or property of a
corporation for his owmn use wll be |iable for prejudgnent interest
fromthe date used. See C & B Sales & Service, Inc. v. MDonald,
95 F.3d 1308, 1319 (5th G r. 1996) (awardi ng prejudgnent interest
agai nst corporate officer for breach of fiduciary duty based upon
Loui siana | aw from date unaut horized profits were acquired).

Her e, because both clains are based on Lapeyre’'s
m sappropriation of AMD s noney and property for his own use, he
owes prejudgnent interest fromthe tine he recei ved these benefits.
Therefore, we reverse the deci sion denying prejudgnent interest on
t he i nproper expense rei nbursenents and accrued rent and remand to
the bankruptcy court for a determnation of the anmount of
prejudgnent interest owed, pursuant to the foregoing principles.

J. Di scharqgeability

In a Chapter 7 proceeding, the debts of the bankrupt wll be
di scharged, unless they are classified as nondi schargeabl e. Based
on 11 U.S. C. 8§ 523(a)(4), the bankruptcy court found that Lapeyre’s
debts (except for the initial $100,000 Iloan) were not
di schar geabl e. Lapeyre’s contends that his debt to AMD is
di schargeabl e because corporate officers do not fall within the
concept of fiduciary duty under § 523(a)(4). This raises an issue

of law, which we revi ew de novo.
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Under 11 U.S.C. 8 523(a)(4), a debt “for fraud or defal cation
whil e acting in a fiduciary capacity, enbezzl enent or |arceny,” may
not be discharged in bankruptcy. |In order for this provision to
apply, the debtor nust: (1) commt defalcation and (2) act in a
fiduciary capacity.

First, it is clear that Lapeyre conmtted defalcation.
“Defalcation” is a “wllful neglect of duty, even if not
acconpani ed by fraud or enbezzlenment.” In re Mireno, 892 F. 2d 417,
422 (5th Gr. 1990). In this circuit, “wllful neglect” is
“essentially a recklessness standard.” 1In re Schwager, 121 F.3d
177, 185 (5th Cr. 1997). Therefore, if a debtor acts recklessly
while acting in a fiduciary capacity, then those debts will not be
di schargeable. In this case, Lapeyre’s fiduciary breaches satisfy
this reckl essness standard because, under Louisiana |aw, a breach
of the fiduciary duty requires a finding of recklessness. See LA
R S. 12:91.

Second, Lapeyre’s defal cation occurred while he was acting in
a fiduciary capacity for the purposes of 8523(a)(4). Under
8523(a)(4), the concept of fiduciary duty is narrowy defined,
applying only to technical or express trusts. In re Angelle, 610
F.2d 1335, 1338-39 (5th Cr. 1980). In addition, to forma valid
trust (1) the trust relationship nust exist prior to the act

creating the debt and w thout reference to that act, and (2) trust-
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like obligations nust be inposed. ld. at 1340-41. These
requi renents may be satisfied by statute or by conmon law. In re
Bennett, 989 F.2d 779, 784-85 (5th Cr. 1993).

This court in In re Mreno held that the officer of a
corporation acting in his capacity as a corporate officer was a
fiduciary for purposes of 8523(a)(4). 892 F.2d at 422. Simlarly,
in In re Bennett, we held that the general partner of a |limted
partnership was al so a fiduciary for purposes of this section. 989
F.2d at 787. In Bennett, we noted that both general partners and
corporate officers had the duty to adm nister the affairs of their
respective organizations solely for the benefit of that
organi zati on and that neither was permtted to place hinself in a
position where it would be for his own benefit to violate this
duty. 1d. The Bennett court concluded that these “obligations are
more than a fiduciary relationship created in response to sone
wrongdoi ng,” and thus these positions net the narrow requirenents
for nondi schargeability under 8523(a)(4). Id.

Lapeyre was al so subject to these sane duties as President of
AMD. Therefore, he was acting in a fiduciary capacity for the
pur poses of 8523(a)(4). Because he committed defal cation while
actinginthis fiduciary capacity, we affirmthe bankruptcy court’s
finding and hold that Lapeyre’s debts to AVD are not di schargeabl e

i n bankruptcy.
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| V. CONCLUSI ON

For the foregoing reasons, we reverse the bankruptcy court’s
decision to award $105,725 to AMD as reinbursenent for post-
petition managenent fees paid to Lapeyre, and we reverse that
court’s refusal to award AMD prejudgnent interest for Lapeyre’'s
i nproper expense reinbursenents and unpaid rent. We AFFI RM t he
bankruptcy court’s judgnent in all other respects. Accordingly, we
AFFIRM IN PART, REVERSE |IN PART, and REMAND the case to the
bankruptcy court solely for determnation of the anmount of

prejudgnent interest owed to AMD.
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