IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30794

NATI ONAL HEALTHCARE | NVESTMENTS, | NC.,
CARE SERVI CES | NSTI TUTE OF AVERI CA, | NC.,
doi ng business as Plantation Nursing Hone,

Pl aintiffs-Appellants,

ver sus

STATE OF LQUI SI ANA, through its
Departnent of Health and Hospitals;
DAVID HOOD, in his official capacity
as Secretary of the Louisiana State
Departnent of Health and Hospitals,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
99- CV-3923-D

April 4, 2002

Bef ore KI NG Chi ef Judge, GARWOOD and HI Gd NBOTHAM Circuit Judges.
PER CURI AM:

Pl aintiff-Appellants Nati onal Heal thcare I nvestnents, Inc. and

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



Care Services Institute of Anerica appeal the district court’s
judgnent against them Plaintiffs argue that the district court
commtted clear error in finding that Care Services did not give
t he Loui si ana Departnent of Health and Hospitals (DHH),?! proof that
it incurred an obligation to nmake a capital expenditure wi thin one
year of receiving a certificate of need (CON) in Novenber 1983.
This action was filed in Decenber 1999.

In reviewing the evidence, the district court relied on the
“presunption of regularity” that supports official acts of public
officers. In the absence of clear evidence to the contrary, this
doctrine presunes that public officers have properly discharged
their official duties. See Butler v. Principi, 244 F.3d 1337, 1340
(Fed. Cr. 2001). The doctrine thus allows courts to presune that
what appears regular is regular, the burden shifting to the
attacker to showthe contrary. See id. Thus the fact that the DHH
deened the CON expired creates a presunption that Care Services did
not timely supply the DHH with the requisite docunentary evidence
that it had incurred an obligation.

Plaintiffs contend that, despite this presunption, the record
denonstrates that Care Services did incur such an obligation and
tinmely furni shed DHH docunentary evidence thereof. Specifically,

they claimthat the fulfillnment of the requirenent is evidence by:

1At the tinme the CON was issued, the Departnent was known as
the Loui siana Departnent of Health and Human Resour ces.
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1) a purchase agreenent allegedly executed by fornmer Care
Services’'s president Stephen Culotta to buy a facility where the
nursing hone was to be located; 2) a construction contract
allegedly submtted with Care Services’ application for a CON, 3)
a coomtnent to finance the nursing honme from Alliance Federa
Conpany; and 4) an inducenent resol ution adopted by the Louisiana
Public Facilities Authority for the issuance of bonds to fund the
nur si ng hone project.

Care Services relies on Culotta’s Decenber 2000 affidavit to
prove the existence and tinely transmttal to DHH of the purchase
agreenent and construction contract.? The district court plainly
considered this affidavit, but in this bench tried case was not
obligated to (and plainly did not) credit it to the extent of
finding that it constituted clear evidence, considering the record
as a whole, that Care Services submtted the appropriate
docunentation to DHH within one year of receiving its CON

Care Services also points to the Staff Comments prepared by
the DHH, which stated that evidence of “ownership or option to
acquire” the site where the facility was to be located was
“Iincluded in the application.” By itself, this comment does not

indicate that Care Services had “incurred an obligation” for “the

2Neither the original nor a copy of any of the docunents
mentioned in the affidavit and relied on by Care Services, nor
original or copy of any docunent transmtting any of themto DHH
is attached to the affidavit or otherwise in the record.

The affidavit also states that “actual construction of the
facility was del ayed for a nunber of years” after 1983.
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acquisition . . . of a capital asset,” see 42 CF.R 8
100. 103(c) (1983), because Care Services mght have only possessed
an option to acquire the site. The owner of an option to buy a
site, of course, does not incur an enforceable obligation to buy
it. Inthe face of the DHH s decision to term nate the CON, and a
July 1985 letter fromthe DHH to Care Services' s fornmer attorney
indicating that the CON had been termnated for failure to submt
the required evidence of obligation to nmake capital expenditure and
that DHH had never received a construction contract, it was not
clear error for the district court to conclude that Care Services
did not submt to DHH a constructi on contract proving an obligation
to acquire the site. Nor do the Staff Comments respecting
bl ueprints suggest that any contract of any kind was ever
subm tted.

Care Services also points to a statenent in the Staff Comments
that the project was to be “100% fi nanced by the Alliance Federal
Conpany,” and that “[t]his information was docunented in the
application.” But this coment does not necessarily indicate that
Care Services submtted evidence of a “docunented binding
commtnent . . . acconpanied by an acceptance signature of the
proponent.” See LA ReGc vol. 9, no. 7 (1983). Simlarly, the
record contains a letter from the Louisiana Public Facilities
Aut hori ty announci ng that an i nducenent resol ution had been adopt ed

for the i ssuance of bonds to support the proposed nursing hone. To



satisfy the requirenent of incurring an obligation under the
regul ati ons, however, Care Service would have to show that the
bonds had “received final approval for sale or issuance.” See id.
Although it is not clear fromthe record what the adoption of an
“i nducenment resolution” entails, the mnutes of the Louisiana
Public Facilities Authority indicate that the bond issuance had
received only “prelimnary approval.” In any case, plaintiffs bear
the burden of denonstrating that the bonds had received fina
approval, and have not done so.

Accordingly, plaintiffs have not denonstrated that they tinely
showed the DHH that Care Services incurred an obligation to nake a
capital expenditure.

AFFI RVED.



