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Appeal fromthe United States District Court
for the Eastern District of Louisiana
(97- CV-2523)

Before SM TH and BARKSDALE, Circuit Judges, and DUPLANTI ER,
Di strict Judgel.
PER CURI AM 2

Several New O leans police officers contest the judgnent,
after a bench trial, dismssing their race discrimnation clains.
Primarily at issue is whether the district court clearly erred in
finding the Cty offered proper reasons for requesting that its
Cvil Service Conmssion not extend a pronotional register.
AFFI RVED.

| .

The police departnent developed a pronotional register for
prospective lieutenants which remained in effect from My 1994 to
Novenber 1998. The regi ster grouped pronotion-candi dates into six
bands, corresponding to their performance on an exam nation for
pronotion to |lieutenant, adm nistered in 1992. The test had been

devel oped in 1991. This procedure was nmandated by a 1987 consent

decree in Wllianms v. City of New Oleans, Cv. Action No. 73-629.

. District Judge for the Eastern District of Louisiana,
sitting by designation.

2 Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



The WIlians decree required, together with the above-descri bed
bands, the creation of supernunerary positions to be filled only by
bl ack officers. Those positions could be filled by black officers
froml ower bands than the one being used, if no black officers were
in that band. The consent decree also mandated that |ieutenants
were to nmake up 4.9 percent of the force, and that the decree woul d
end upon the expiration of the second pronoti onal register conpiled
under it.

The Cty’'s Gvil Service Commssion (CSC) was in charge of
mai ntai ning the regi ster, which was toremain in effect for no | ess
t han one year. The CSC s Director then had sole discretion to
continue the register’s use for another two years. Any extension
beyond that total three years was a decision for the CSC

The second register conpiled pursuant to the consent decree
was established in May 1994. In March 1995, all 16 officers in
bands one through three were pronoted to |lieutenant, as well as six
officers in band four, five of whom were that band's only bl ack
of ficers. Twenty-six white officers remained in band four. I n
order to fill available supernunerary positions, and because no
bl ack officers remained in band four, black officers in band five
were pronoted. Accordingly, aside fromany supernunerary positions
that m ght becone available, any officer pronoted thereafter to
| i eut enant under the regi ster woul d have to be a white officer from

band four.



By May 1997, three years had passed since the second register
had been conpiled. Thus, it was for the CSC to determ ne whet her
to extend its use. The CSC extended the register for three nonths
— through August 1997. That August, the Cty, through Police
Superintendent Pennington, requested that the CSC not further
extend the register, noting: (1) the test fromwhich the register
was conpiled “was based on performance and testing criteria
formulated in late 1991”; (2) a new test, which would incorporate
progressive policing tactics, was “essential in the identification
of the future | eadership of the departnent”; and (3) no need was
foreseen to “pronote additional Lieutenants in the i1imedi ate
future”.

In anticipation of that request, the plaintiffs in this action
—five white New Ol eans police sergeants in bands four and five
(Fletcher plaintiffs) —sued and requested a tenporary restraining
order against the Cty's stating its preference to the CSC about
the register’s extension. Because the CSC extended the register
for six nonths, the action was dism ssed as noot .

That Septenber, the City requested that the CSC reverse its
si x- nont h- ext ensi on decision, referencing the CGty’'s August letter
and asking the CSCto “nove expeditiously to adm nister a new test
whi ch woul d correctly refl ect those di nensi ons [the Superi ntendent ]
ha[d] identified as critical 1in the |eadership of th[e]

departnent”.



That October, the City again requested reconsi deration of the
CSC s regi ster-extension deci sion. In so doing, Superintendent
Penni ngton again referenced the age and ineffectiveness of the
test:

It is of great inportance that the future
| eaders of the Departnent be chosen fromthose
who denonstrate know edge and abilities
consistent with current policies, procedures
and strategies. Testi ng candi dat es,
enphasi zing the vital dinensions of integrity,
accountability, and comunity policing is
essential in the identification of those
future | eaders.

Al so that Cctober, the City pronoted two officers. One was a
white band four sergeant; the other, a black band five sergeant
(supernunerary position).

That Novenber, the CSC decided to termnate the register
retroactive to August. The Fletcher plaintiffs again requested a
tenporary restraining order against the termnation, claimng it
violated 42 U. S.C. § 1983, LA Rev. StaT. § 23:1006 et seq. (unl awful
for enployer to discrimnate on basis of race), and LA Rev. STAT.
§ 51:2231 et seq. (“safeguard[ing]” individuals from racial
discrimnation). (The conplaint was |ater anended to, inter alia,

claimthe term nation-request also violated Title VII of the Gvil
Ri ghts Act, the Equal Protection C ause, and the WIlIlianms consent
decree.) The Fletcher plaintiffs alleged: the Gty did not want

to pronote whites to lieutenant; and the City knewit would have to

do so to conply with the consent decree unless the register was



termnated, thereby ending the decree. A TRO was granted, to
remain in effect until the resolution of the Fletcher plaintiffs’
action.

The Fletcher plaintiffs’ action was consolidated with three
ot hers concerning the departnent’s cl ai med di scrim natory policies.
In January 1999, on the basis of a tinme-bar, sunmary judgnent was
awarded the Cty against the Fletcher plaintiffs’ discrimnation
cl ai ns. The Fletcher plaintiffs’ <clainms based on asserted
violations of the consent decree were tried to the bench and
di sm ssed.

The plaintiffs in the consolidated actions, including the
Fletcher plaintiffs, appealed. This court, inter alia, affirned
the dismssal of the Fletcher plaintiffs’ consent decree clains,
but reversed the tinme-bar ruling against their discrimnation
clains. Albright v. Gty of New Ol eans, No. 99-30504 (5th Gr. 1
Novenber 2000) (unpublished).

On remand, a bench trial was held. Pursuant to detailed
findings of fact and conclusions of Ilaw, the district court
di sm ssed the Fletcher plaintiffs’ discrimnation clainms, finding
the Cty had proper reasons for requesting the register’s

term nati on.



1.

The Fletcher plaintiffs challenge: (1) the ruling that the
City had proper reasons for requesting the termnation; and (2) the
exclusion of certain testinmony. (Al though the decision adverse to
the Fletcher plaintiffs was rendered in a consoli dated case and no
FED. R Cv. P. 54(b) certification was entered, our court has
jurisdiction because the consolidation was not “clearly unlimted”
and the several actions could not have been brought as a single
action. In re Transtexas Gas Corp. v. TransTexas Gas, 303 F.3d
571, 577-78 (5th Cr. 2002) (quoting Ringwald v. Harris, 675 F.2d
768, 771 (5th Cir. 1982)).)

A

Conclusions of law are reviewed de novo. E.g., Randel wv.
United States Departnent of Navy, 157 F.3d 392, 395 (5th CGr.
1998). Morre relevant to this appeal, findings of fact are revi ewed
only for clear error. E.g., Couch v. Cro-Marine Transport, Inc.,
44 F.3d 319, 327 (5th Gr. 1995). A finding of fact is clearly
erroneous when, on review of the record, we are left “with the
definite and firm conviction that a m stake has been commtted”.
ld. (citation omtted).

The crux of this appeal is the clainmed clear error in
credi ting Superintendent Pennington’s testinony that he sought the
regi ster-term nati on because the test upon which the register was

based was outdated and did not refl ect the values the



Superint endent thought shoul d be tested. Accordingly, primarily at
i ssue are findings of facts based on witnesses’ credibility. For
such findings, Federal Rule of Civil Procedure 52(a) “demands even
greater deference tothe trial court[] ... for only the trial judge
can be aware of the variations in deneanor and tone of voice that
bear so heavily on the listener’s understanding of and belief in
what is said’. Anderson v. Bessener City, 470 U S. 564, 575
(1985). See also, United States v. Bentley-Smth, 2 F.3d 1368
1377 (5th Gir. 1993).

In a Title VII race discrimnation action, a plaintiff nust
present a prima faci e case of discrimnation. See, e.g., MDonnel
Douglas Corp. v. Geen, 411 U S 792 (1973). The Gty does not
contest the district court’s <conclusion that the Fletcher
plaintiffs did so.

Once a prima facie case has been established, the defendant
must present legitimate, non-discrimnatory reasons for the
enpl oynent action. E.g., St. Mary’'s Honor Cir. v. Hi cks, 509 U S.
502, 507 (1993). Along this line, the Fletcher plaintiffs do not
contend the test’s obsol escence could not be a legitimte, non-
discrimnatory reason for requesting the register’s termnation.

Finally, if the defendant presents such reasons, the burden
shifts back to the plaintiff to show those reasons are pretextual.
E.g., Reeves v. Sanderson Plunbing Prods., 530 U S. 133, 143

(2000). It is onthis point that the Fletcher plaintiffs claimthe

8



district court clearly erred by crediting Superintendent
Penni ngton’ s testi nony.

The district court understood the Cty’'s term nation-request
to be based on two considerations: the need for a new test; and
not needing new |lieutenants. As for the latter, evidence showed
that the departnent needed new | i eutenants. For exanple, prior to
Superint endent Pennington’s witingtheterm nation-request |letters
to the CSC, the Chief Admnistrative Oficer had witten to the
Superintendent concerning 15 |ieutenant vacancies. (At trial,
Superintendent Pennington did not recall that letter.) As also
noted, between the dates of the letters, two officers were pronoted
to lieutenant; Superintendent Pennington testified the pronotions
wer e made “because sone people | eft [and the departnent] needed two
nore |ieutenants”.

The district court found: the evidence “significantly
undermned [the City]’ s assertion that they sought to term nate the
[register] because NOPD did not need additional |ieutenants in
1997”; and, Superintendent Pennington’s COctober pronotion of the
two officers “preclude[d] a finding that he believed there was
absolutely no need for additional |ieutenants during the pertinent
time period”.

The Fl etcher plaintiffs seek mleage fromthe district court’s
rejection of this part of the City s explanation. They cite the

court’s statenment that the explanation’s veracity was “i npugn[ed]”



and cl ai m Superi ntendent Pennington testified “untruthfully” about
t hat expl anation. Accordingly, plaintiffs contend, Superintendent
Penni ngton’s “overall credibility” was di mnished, including as it
related to other reasons for requesting the register-term nation.

It is apparent from Superintendent Pennington’s August,
Septenber, and Cctober 1997 letters to the CSC, however, that the
reason for the term nati on-request was the test’s obsol escence, not
the lack of need for new |ieutenants. I ndeed, only the August
letter referenced that |ack. Mreover, even in that letter, the
reference served only to allay any fears the CSC m ght have had
about term nating the regi ster based on Superi ntendent Penni ngton’s
stated reason that the test upon which the register was based was
too old. Along this line, it should also be noted that the “need”
to pronote the two lieutenants in October arose after
Superintendent Pennington’s three letters to the CSC and over two

months after he wote the only letter describing not needi ng new

| i eut enants. In fact, the district court observed: “I'I]t is a
disputed issue of fact as to whether ... [Superintendent]
Penni ngton knew about the shortage of |I|ieutenants and non-

conpliance [with the consent decree’s 4.9 percent ratio
requi renent] when he sought to have the register expire”. |In sum
the district court’s rejection of the Gty s no-newlieutenants-

needed contention sheds alnost no |ight on the pretextual nature
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vel non of the City’ s main explanation for the term nation-request:
the test’s obsol escence.

As for this explanation, the district court held: “Plaintiffs
have failed to carry their burden of showing that the proffered
reason was false[,] nmuch |less a pretext for discrimnation”. The
court noted that the test had been adm nistered in 1992 and any
of ficer who had not taken it would not be eligible for pronotion.
It ruled: “Gven ... [Superintendent] Pennington’s goal to effect
change and inprovenent wthin [the police departnent], the
[d] efendants’ reluctance to allow the roster to run the full five
years permtted under [CSC] regulations ... is hardly proof of a
nefari ous notive”.

Primarily on the basis of three itens of evidence, the
Fletcher plaintiffs assert that the district court clearly erredin
its ruling. First, Superintendent Pennington testifiedthat he did
not review the 1992 test to determne whether it tested for the
progressi ve techni ques he desired. Second, when Superi ntendent
Penni ngton requested the register-termnation, no new test was in
pl ace from which a new register could be created. Finally, in
1996, one Fletcher plaintiff, Sergeant d asser, passed a captain’s
exam nation, which nmet Superintendent Pennington’'s criteria for
testing progressive techniques. Yet Superintendent Pennington
pronoted a band five black officer to lieutenant in the Cctober

1997 pronotions, even though he had never taken such a test.
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Superi nt endent Penni ngton’ s not havi ng personally revi ewed t he

1992 test is not critical. He testified that the national standard
was a two-year list. Superi nt endent Penni ngton becane
Superintendent in QOctober 1994. It was reasonable for himto seek

to inpress his own val ues upon pronotional registers and keep the
departnment nore current by using a new test in place of one
devel oped six years, and adm nistered five years, earlier. As he
testified: “There was [sic] so many factors invol ved and | thought
there would be a greater opportunity for the departnment to really
get the new candidates for ... Ilieutenant to prepare for an
exam nation based on [current policies, procedures, and strategies,
such as accountability and comunity policing]”. (Enphasis added.)

Along this line, although a new test had not been conpl et ed,
t he Superi ntendent coul d have reasonably wanted to avoi d maki ng any
| arge-scal e pronotions on the basis of what he considered to be an
outdated test. As aresult, there being no newtest fromwhich to
pronote |ieutenants does not show clear error. (Moreover, the
record conflicts as to how long it would take to create and
adm ni ster a new test. The City’'s Personnel Director testified
that he told Superintendent Pennington it would take in the
“bal | park” of six to nine nonths to have a new test, and it m ght
take “up to nine nonths” to adm ni ster one.)

The Fletcher plaintiffs’ contention that Superintendent

Penni ngton di sregarded the captain’s test in making the Cctober

12



1997 pronotions also fails to show clear error. First, as the
district court noted, Sergeant d asser was one of “many i ndividuals
who conprised the candi dates on the roster”. Mre inportantly, the
bl ack officer with whom plaintiffs contrast Sergeant d asser was
pronoted to a supernunerary position.

Inthe light of our deferential standard of review, especially
for credibility determnations nmade by the district court, we
cannot say it commtted clear error in crediting Superintendent
Penni ngton’ s testinony that he had a |l egitimate, non-dicrimnatory
reason for seeking register-termnation. Along this line, the
Cctober pronotions of two sergeants to |ieutenant strengthen,
i nstead of di m nish, Superintendent Pennington’s credibility. One
of those pronoted was a white officer. Had Superi nt endent
Penni ngton been notivated by racial aninmus to the point that he
woul d disregard the departnent’s need for |ieutenants, he would
hardly be expected to pronote that officer. Mreover, and as noted
by the district court, the CSC, an independent body, found
convi nci ng Superintendent Pennington’s reason relating to the
test’s obsolescence. Finally, it, not the Superintendent or the
City, made the ultimte register-term nation deci sion.

B.

The Fletcher plaintiffs challenge the district court’s not

admtting part of Deputy Chief Hewitt’s testinony. The ruling is

reviewed for abuse of discretion. E.g., Celestine v. Petrol eos de
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Venezuel la SA, 266 F.3d 343, 349 (5th Cr. 2001). Evi dentiary
rulings are al so subject to harmless error analysis. E.g., Geen
v. Adm nistrator of the Tul ane Educational Fund, 284 F.3d 642, 660
(5th Gr. 2002) (affirmed unl ess substantial right affected (citing
United States v. Asibor, 109 F.3d 1023, 1032 (5th Gr.), cert.
deni ed, 522 U.S. 902 (1997))). See Fep. R Evip. 103.

Deputy Chief Hewlitt testified that: Superi nt endent
Penni ngton’ s deputi es had encouraged the pronotion of black band-
four officers in order to maxi m ze the benefit of the supernunerary
positions; she voiced sone objection regarding that process to the
Superintendent; and she had spoken wth the Superintendent
i mredi ately before a bl ack band-four officer was pronoted in 1995.
The district court would not permt Deputy Chief Hewlitt, however,
to testify about the content of that 1995 conversation, ruling it
was irrelevant or, alternatively, unfairly prejudicial. A proffer
was nmade of that conversation

For her proffer, Deputy Chief Hewitt testified: after the
1995 pronotion of the black band-four officer, she spoke with the
Superi nt endent to express concerns about t hat officer’s
disciplinary record; the 1995 pronotion form woul d have indi cated
a candidate’'s race to the Superintendent; and the Superintendent
“[w oul d have understood the concern about the race of those who

were not being given fair consideration [in 1995]".
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Assum ng arguendo that the ruling was erroneous, it was
harm ess. First, the Fletcher plaintiffs’ clainms relating to the
1995 pronotions were tinme-barred. Moreover, Deputy Chief Hewitt
testified that she did not nention the racial notivation of the
deputies when she spoke with the Superintendent. Accordi ngly,
Deputy Chief Hewlitt’'s testinony about her discussion with the
Superintendent offers no basis to call into question the
Superintendent’s racial notivation vel non in 1997 for requesting
the register’s term nation.

At nost, Deputy Chief Hewitt’ s excluded testinony woul d rai se
an i ssue concer ni ng Superi ntendent Pennington’s credibility when he
testified that he did not renenber the conversation with the Deputy
Chi ef about the 1995 pronotions. As the district court noted
during trial, however, that inconsistency was established by Deputy
Chief Hewitt’'s admtted testinony.

L1l

For the foregoing reasons, the judgnent concerning the

Fletcher plaintiffs is

AFF| RMED.
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