UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30458
Summary Cal endar

JOHN LEW S OVERBEY,
Peti ti oner- Appel | ant,
ver sus
BURL CAIN, Warden, Louisiana State Penitentiary,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(00- CVv- 2524)

Novenber 5, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

John Lewis Overbey (Overbey), Louisiana prisoner #371690,
appeal s the dism ssal of his 28 U. S.C. § 2254 habeas petition. Qur
court granted a certificate of appealability (COA) on whether that
federal application was tine-barred. Overbey v. Cain, No. 01-30458
(5th Gr. 18 June 2001) (unpublished). W granted the COA because
it was uncl ear, based upon the appellate record, when Overbey filed
his first application for state postconviction relief.

Overbey states he did not file such an application prior to
June 1999. That application was filed after the Antiterrorismand

Effective Death Penalty Act’s (AEDPA) one-year |imtation period

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



had expired (at the latest, it expired in My 1999), and it
t herefore had no suspensive effect. See § 2244(d)(1)(A) & (2). In
short, the federal application, at the |atest, should have been
filed in May 1999; it was not filed until |ate 2000. Therefore,
the application was tine-barred.

Overbey's brief, liberally construed, contends that AEDPA s
limtation period should not begin to run until after the
exhaustion of state renedies and/or that the period should not
apply when an application for state postconviction relief is
properly filed. These contentions are without nerit. See Villegas
v. Johnson, 184 F. 3d 467, 472 (5th Cr. 1999); Flanagan v. Johnson,
154 F. 3d 196, 199 n.1 (5th Cr. 1998); see also Wllians v. Cain,
217 F.3d 303 (5th G r. 2000).

Finally, we decline to address Overbey' s equitable tolling
ar gunent . This issue was not raised in district court; in
addition, it is beyond the scope of his COA See Wi tehead v.
Johnson, 157 F.3d 384, 387-88 (5th Gr. 1998).
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