IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30223
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
TRAVI S WAYNE TUBBLEVI LLE

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 89-CR-269-H-5

 August 2, 2001
Before JOLLY, DAVIS, and BENAVIDES, C rcuit Judges.
PER CURI AM *

Travis Wayne Tubbleville, now federal prisoner # 21168-034,
appeals the district court’s denial of his 18 U S.C. § 3582(c)(2)
notion to reduce sentence based on a 1993 retroactive anmendnent
to U S.S.G § 2D21.1, Amendnent 484. He argues that, under that
anendnent, the precursor chemcals seized at the tinme of his
arrest should not have been used to calculate the drug quantity

in his case and that his sentence should have been based on only

t he anbunt of actual drugs seized.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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As the district court determ ned, Tubbleville' s argunent is
m splaced. At the time of Tubbleville s original sentence,
8§ 2D1.1 provided that the weight of a controlled substance set
forth in the drug-quantity table included the entire weight of
any m xture or substance containing a detectable anmount of the
controlled substance. U S. S.G § 2D1.1(c) (footnote) (1990 ed.).
Amendnent 484 nodified 8 2D1.1 to exclude fromthe determ nation
of drug quantity any waste water or other chem cal byproducts
whi ch nust be renoved fromthe controlled substance before it can
be used. See U S.S.G 8§ 2D1.1(c), comment. (n.1); US S G App
C, anend. 484. The anmendnent applies retroactively.

Nevert hel ess, the anmendnent does not apply to Tubbleville’s
case because the drug-quantity determ nation did not include
consi deration of any waste water or chem cal byproduct. |nstead,
the total quantity included the weight of the anphetam nes
actually seized as well as the estimted wei ght of anphetam nes
the | aboratory involved in the conspiracy was capabl e of
produci ng, pursuant to 8 2D1.4 (comrent.) (n.2) (1990 ed.) (now
§ 2D1.1 (comment.) (n.12)). Accordingly, Tubbleville' s claim
that he is entitled to a sentencing reduction based on Anendnent
484 fails. Tubbleville' s new alternative argunent that the
theoretical drug quantity was incorrect because there was no
findi ng regardi ng what he could have produced is both facially
frivolous and inproperly brought in his 8§ 3582(c)(2) notion.

The district court’s judgnent is AFFI RVED. Tubbleville’'s

nmotion for the appoi ntnent of counsel is DEN ED



