IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30200
(Summary Cal endar)

ERI C BERCGER,
Pl ai ntiff-Appellant,

ver sus

CI TY OF NEW ORLEANS; RI CHARD PENNI NGTON,
in his official capacity as Superintendent of Police,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
( CV-00-1596)

Septenber 4, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM:
New Ol eans attorneys Frank G DeSalvo and Harry J. Boyer,
Jr., of Frank G DeSalvo, A P.L.C, filed suit on behalf of
Plaintiff-Appellant Eric Berger, a New Oleans Police Oficer,
directly under the Equal Protection Cause of the Fourteenth

Amendnent to the United States Constitution and Art. 1 8 3 of the

Pursuant to 5THCr. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THCGr. R 47.5. 4.
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Loui siana Constitution against Defendants-Appellees Gty of New
Oleans and its police Superintendent Richard Pennington, in his
official capacity. The district court dismssed Berger’'s suit
pursuant to Fed. R Cv. P. 12(b)(6) for the obvious reason that
Berger cannot nmamintain a cause of action directly under the
Fourteenth Anendnent when seeking to assert Constitutional
vi ol ati ons agai nst muni cipalities or governnental actors, but nust
enpl oy the applicabl e statutory nechani smwhen one exi sts —here,
42 U.S.C. 8§ 1983. As a result of our review, we are conpletely
satisfied that the district court correctly disposed of Berger’s
suit for precisely the right reasons, which are set forth in the
court’s careful analysis. Qur review also convinces us that
Berger’s appeal by these sane attorneys is wholly without nerit, so
we dismss it as frivol ous.

W review the district court’s dism ssal under 12(b)(6) de
novo, keeping in mnd that such dismssals are disfavored and
infrequently granted.! This does not nean, however, that an appeal
fromsuch a ruling cannot be frivolous, and this one clearly is.
On appeal, counsel for Berger do not argue that they should have
been given |eave to anend their pleadings so as to assert their
client’s claimunder the correct statutory franework. |ndeed they
could not so argue because they never sought l|eave to file an

anended conplaint, either during the course of proceedings in the

1 Shipp v. McMahon, 234 F.3d 907, 911 (5th GCr. 2000).
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district court or after that court granted judgnent, under either
Rul e 59(e) or Rule 60(b). Rather they have continued doggedly to
insist, as they did in the district court, that they are entitled
to pursue a direct cause of action for their public-enpl oyee client
under the Fourteenth Anendnent. They are absolutely wong as a
matter of law, and either knewthey were wong all along or clearly
shoul d have known that well before filing this appeal.

The district court correctly noted that we have | ong harbored
a great reluctance to allowthe pursuit of constitutional causes of
action directly.? Even the nobst cursory reading of our case |aw
denonstrates beyond cavil that we have permtted prosecution of
such actions directly under the Constitution only when necessitated
by a total absence of alternative courses and “no other neans”
existed to seek “redress for flagrant violations of the plaintiff’s
constitutional rights.”® Wen a statutory nmechanismis avail abl e,
8§ 1983 being a prinme exanple, plaintiffs nust invoke its
protection.*

Counsel s’ reliance on Gty of Wl lowbrook v. AQechis not only

m splaced, it is egregiously erroneous.®> Contrary to counsels’

2 Hearth, Inc. v. Dep't. of Pub. Wlfare, 617 F.2d 381 (5th
Cr. 1980).

3 1d. at 382.

4 1d.; see, e.q., Hunt v. Smith, 67 F.Supp. 2d 675, 681 (E.D.
Tex. 1999).

5 Cty of Wllowbrook v. dech, 528 U S. 562 (2000).
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bald m srepresentation to this court, A ech did not approve of a
di rect cause of action under the Fourteenth Anmendnent.
Dianetrically to the contrary, the plaintiffs in O ech® advanced
Fourteenth Amendnent clains pursuant to 8 1983, the very statute
counsel shoul d have i nvoked in asserting Berger’s clains —as they
shoul d have known and, we specul ate, did know, given their history
of representing police officers in such cases.

On appeal, Berger’'s counsel neither briefed nor listed as a
contested issue the district court’s dismssal of Berger’s
suppl enental state |aw clains pursuant to 28 U S.C. §8 1367(c)(3).
As such failure constitutes abandonnment of this claim it is deened
wai ved, so we do not address it.

Even though Berger’'s initial suit was not dismssed as
frivolous by the district court, his awers’ m ndl ess advancenent
of the sanme flawed l|egal argunents on appeal clearly reflects
frivol ousness. Undeterred, as they should have been, by the
district court’s pellucid explanation of our jurisprudence and by
their own m srepresentation of precedent fromthis court and the
U.S. Suprene Court, counsels’ prosecution of this appeal is at best
professionally irresponsi ble and at worst deliberately abusive of
t he appel | ate process, wasti ng j udi ci al resour ces and
si mul taneously depriving their client of any chance of success that

he m ght ot herw se have had.

6 See dech, 160 F.3d 386 (7th Cr. 1998); dech, 1998 W
196455 (N.D. I11. 1998).




For the foregoing reasons we are in conplete agreenent with
the district court’s disposition of Berger’'s action. Berger’s
appeal of the court’s dismssal of his lawsuit pursuant to Rule
12(b) (6) is dismssed as frivolous, and counsel are ordered to file
menor anda or a joi nt menorandum not to exceed twenty (20) pages in
length, within thirty (30) days after this opinion is filed, to
show cause why they should not be sanctioned for their
unpr of essi onal performance in this appeal.

APPEAL DI SM SSED as frivol ous; COUNSEL ORDERED to show cause why

t hey shoul d not be sanctioned.



