IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-30081

Summary Cal endar

PACI FI C | NSURANCE COMPANY, LIM TED
Plaintiff - Appellee
V.
LOUI SI ANA AUTOMOBI LE DEALERS ASSCCI ATl ON
Def endant - Cross Defendant - Appell ant
and
ROBERT C | SRAEL
Def endant - Appel | ant
V.

Bl LL WATSON FORD | NC; WATSON | NVESTMENT | NC, Bl LL WATSON
NI SSAN | NC

Defendants - Cross Cainmants - Appell ees

Appeals fromthe United States District Court
for the Mddle District of Louisiana
No. 97-CV-676

August 3, 2001
Before KING Chief Judge, and WENER and DENNI'S, Circuit Judges.

PER CURI AM *

Pursuant to 5THQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent



Def endant s- Appel | ant s Loui si ana Aut onpbi | e Deal ers
Associ ati on and Robert C. Israel appeal fromthe district court’s
order granting summary judgnent in favor of Plaintiff-Appellee
Paci fic I nsurance Conpany and rescinding two insurance policies.
For the follow ng reasons, we AFFI RM

| . FACTUAL AND PROCEDURAL BACKGROUND

Bet ween 1993 and 1997, Plaintiff-Appellee Pacific |Insurance
Conpany (“Pacific”) issued four insurance policies (collectively,
the Policies”) to the Defendant-Appellant Loui siana Autonobile
Deal ers Association (“LADA’) covering “Trustees Errors and
Om ssions Insurance plus Directors and Oficers Liability for
Associations with Self Insurance Funds.” The original policy
(the “1993-1994 Policy”), which was effective from Sept enber 15,
1993 to Septenber 15, 1994, was renewed three tines (the renewal
policies are hereinafter referred to, respectively, as the “1994-
1995 Policy,” the “1995-1996 Policy,” and the “1996- 1997
Policy”). Relevant to our analysis, each application for renewal

of a Policy asked, inter alia, the following two questions: (1)

“During the last 5 years, has any cl ai m been made, or is any
cl ai m now pendi ng, against the Association, it’'s [sic]

Directors/Trustees or Oficers?” and (2) “Is the Association
aware of any circunstances or any allegations or contentions

which may result in a claimbeing made agai nst the Association or

except under the limted circunstances set forth in 5THCGR R
47.5. 4.



any of its past or present Directors, Oficers, Trustees or
Enpl oyees?” Furthernore, each application stated: “Signing this
application does not bind the Underwiters to provide this
i nsurance, but it is agreed that this application shall be nmade a
part of this certificate and shall be the basis of the contract
should the certificate be issued.” On each application for
renewal , “No” was checked in response to these questions, and
each application was signed by Defendant-Appel | ant Robert C.
| srael in his role as Executive Vice President of LADA.?!
Meanwhi |l e, on July 14, 1994, a class action conplaint,
“Alfred Ghoram Eva Faye Agnelly, and AlIl OQhers Simlarly
Situated Versus Loui si ana Aut onobi |l e Deal ers Association, Inc.,
Spi nat o- Chrysl er-Plynouth, Inc., Marshall Bros. Lincoln-Mercury,
Inc., and AIl Ohers Simlarly Situated” (“the Gioramsuit”), was
filed in Louisiana state court alleging that LADA and ot her

def endants had i nproperly passed an ad valoremtax on to

consuners who had purchased autonobiles fromthe defendants. A
simlar class action conplaint, “Billy Cook and Barry Kuper man
Versus Powel | Buick, Inc., Hub Gty Ford, Inc., and Loui si ana
Aut onobi | e Deal ers Association, Inc.” (“the Cook suit”), was

filed in federal district court on Septenber 20, 1994. Neither

1 The 1994-1995 Policy, the 1995-1996 Policy, and the
1996- 1997 Policy were signed by Israel on July 18, 1994; July 25,
1995; and July 25, 1996 respectively. The renewal forns were
actually filled out by Mlda Porter, LADA s bookkeeper, under the
direction of Israel. Porter testified that Israel told her to
answer “No” to both of the questions.
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of the conplaints specifically nanmed any past or present officer
or director of LADA as a defendant, nor was either conplaint ever
anmended to do so.2 Discovery on the nmerits in these |lawsuits
began in the late spring or early sumer of 1996, and as part of
di scovery, the depositions of several past presidents of LADA and
t he deposition of Israel were taken.® During the course of those
depositions, the plaintiffs’ counsel offered that it was |likely

t hat past presidents would be included individually in the

[ awsuits. On Novenber 8, 1996, counsel for LADA notified Pacific
of that possibility by letter. The parties to the lawsuits
decided to resolve their disputes by nediation. Pacific did not
participate in the nediation or contribute to the defense or

settlenment of the Cook or Ghoramsuits. A settlenent agreenent

was eventually reached, which included a release by the
plaintiffs of all clains contained in both the Cook and Ghoram
suits against LADA and its directors and officers.

On July 9, 1997, Pacific filed suit against LADA in federal
district court seeking a declaratory judgnent that Pacific had no

liability to LADA or any other insureds under the Policies for

2 According to the affidavit of C aude Reynaud, an
attorney at the firmhired to represent LADA in the Gioram and
Cook suits, the plaintiffs and the defendants in those suits
informally agreed to pursue the litigation in the Cook suit.
Wil e this agreenent nmay have been informal, we note that the
GChoramplaintiffs did formally intervene in the Cook suit.

3 lsrael was deposed on July 14, 1995, and on August 23,
1995.



any costs of defense or indemmity for the clains presented in the
Cook and Ghoram suits and seeking to rescind ab initio the 1996-
1997 Policy. On August 28, 1997, Pacific anended its conpl aint
to add Israel as a codefendant.*

On Septenber 5, 1997, LADA and Israel answered Pacific’s
conplaint and filed a counterclaimagainst Pacific alleging that
Pacific had a duty to defend, indemify, and rei nburse LADA and
its directors, officers, trustees, and nenbers for the costs and
expenses related to the Cook and Ghoram suits. LADA and Israel
all eged further that Pacific was liable for breach of contract,
bad faith, and unfair trade, insurance, and claimsettl|enent

practices.®

4 Pacific also added Watson Investnent, Inc., Bill Watson
Ford, Inc., and Bill WAatson N ssan, Inc., two autonobile
deal erships and their parent corporation (hereinafter referred to
collectively as “Watson”), as codefendants on August 28, 1997.

Al t hough Wat son has been a party to this suit since that date, it
did not file an Appellee’s brief in this appeal. It was notified
of its failure to do so on April 30, 2001, and has not responded
to that notification. For that reason, we find that we need not
include a recitation of the various counterclains, cross-clains,
and notions for summary judgnent involving Watson.

We do note, however, that on May 24, 2000, the district
court granted Pacific’'s summry judgnent notion agai nst Wat son,
finding in part that the 1995-1996 Policy was subject to
resci ssion under Louisiana Revised Statute 8 22:619. Al though
§ 22:619 is the statute at issue in this appeal as well, this
particular notion for summary judgnent was filed agai nst only
Wat son, and the district court’s judgnent was not appeal ed.

> On Cctober 10, 1997, LADA and Israel filed a Mdtion to
Dismss or, in the Alternative, to Stay on the G ounds of
Abst enti on, which was denied by the district court on June 11
1998.



On Septenber 29, 1999, Pacific noved for partial summary
j udgnent agai nst LADA and Israel. Pacific asserted that the
Policies required as a condition precedent of coverage that LADA
notify Pacific in witing of any clains filed agai nst LADA
Paci fic contended that, because the uncontested material facts
showed that LADA failed to notify Pacific tinely of clains filed
agai nst LADA, coverage was barred as a matter of |aw under the
pl ai n | anguage of the contract. Pacific sought partial sunmary
judgnent (i.e., a finding that LADA did not have coverage for
clains nmade against it in the Ghoram and Cook suits and a
di sm ssal of LADA's and Israel’s counterclains against it). On
Novenber 29, 1999, the district court granted Pacific’s notion
for partial sunmary judgnent, entered a declaratory judgnent in
favor of Pacific finding that Pacific had no obligation to LADA
or its officers and directors regardi ng defense costs or
i ndemmi fication of clains arising out of the Gioram and Cook
suits, and dism ssed LADA's and Israel’s counterclains with
prej udi ce.

On January 7, 2000, the district court certified the
Novenber 29, 1999 judgnent as final. LADA and |Israel appeal ed
the judgnent, which was affirmed by this court on July 12, 2000.

See Pac. Ins. Co. v. La. Auto. Dealers Ass’'n, Inc., 226 F.3d 643

(5th Gr. 2000) (table decision).
Rel evant to this appeal, Pacific noved for sunmary judgnment

on the remainder of its clains against LADA and Israel on July
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11, 2000. Pacific sought to rescind the 1995-1996 and the 1996-
1997 Policies based on material m srepresentations nade in the
renewal applications. Pacific asserted that the circunstances
surroundi ng the signing and subm ssion of the applications for
t he 1995-1996 and the 1996-1997 Policies established that LADA
and Israel had nmade material m srepresentations wth the intent
to deceive, and therefore, those Policies were subject to
resci ssi on under Louisiana Revised Statute 8§ 22:619.
Specifically, Israel signed the respective renewal applications
on July 25, 1995, and July 25, 1996 stating (1) that no claimwas
pendi ng or had been made in the last five years agai nst LADA or
its directors or officers and (2) that LADA was not aware “of any
circunstance or any allegations or contentions which [m ght]
result in a claimbeing nmade agai nst the Associ ation or any of
its past or present Directors, Oficers, Trustees or Enployees,”
even though the Ghoram and Cook suits had been filed in 1994 and
extensi ve di scovery had occurred, including the depositions of
| srael and LADA s forner general counsel. Further, Pacific noted
that C aude Reynaud, an attorney at the firmretained by LADA to
defend it in the Cook and Ghoram suits, stated that as early as
| ate spring or early sumrer of 1996, when the depositions of its
past presidents were taken, LADA was informed that clains woul d
i kely be nmade against its officers.

LADA and Israel argued to the district court that genuine
i ssues of material fact existed as to whether the statenents were
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made with an intent to deceive. Specifically, LADA and | srael
asserted that Israel had instructed MIlda Porter, LADA s
bookkeeper, to answer “No” to the clainms questions because |srael
believed that a | oss had to be sustained by LADA before it needed
to be reported as a “clainf in the insurance renewal application.
LADA and | srael contended that, although Israel may have been
incorrect in his assunption, his testinony established that he
did not nake a materially false statenent to Pacific with the
intent to deceive.

On August 2, 2000, the district court granted summary
judgnent in favor of Pacific and rescinded the 1995-1996 and the
1996- 1997 Policies. The court noted first that LADA and | srael
did not contest that Israel’s msrepresentations were materi al;
therefore, the district court adopted its prior ruling regarding
the materiality of the statenents as the | aw of the case.

Regarding “intent to deceive,” the district court found that even
if it accepted as true Israel’s assertion —that he believed a
“claint did not exist against LADA until it had suffered a | oss —
| srael could not deny that the suits were, at a m ni num

“circunstances,” “allegations,” or “contentions” that may result
inaclaim The district court concluded that the only
reasonabl e assunption that could be drawn fromlsrael’s execution
of the renewal applications was, therefore, that he recognized

the materiality of the m srepresentations and that he intended to

decei ve Pacific.



LADA and Israel tinely appeal.

1. STANDARD OF REVI EW
We review de novo the district court’s grant of a notion for
summary judgnent, applying the sane standard of review as the

district court. See Martinez v. Bally's La., Inc., 244 F.3d 474,

476 (5th Gr. 2001). “Summary judgnent is appropriate ‘if the
pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that

the noving party is entitled to judgnent as a matter of |aw

Evans v. City of Houston, 246 F.3d 344, 347-48 (5th Gr. 2001)

(quoting FED. R CQv. P. 56(c)).
“The novant has the burden of show ng that there is no

genui ne issue of [material] fact.” Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 256 (1986); see Celotex Corp. v. Catrett, 477

U S 317, 325 (1986) (“[T]he burden on the noving party may be

di scharged by ‘show ng’” —that is, pointing out to the district
court —that there is an absence of evidence to support the
nonnmovi ng party’'s case.”). |If the novant neets this burden, “the
nonnmovant nust go beyond the pl eadi ngs and designate specific
facts showing that there is a genuine issue for trial.” Little

v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th G r. 1994).




This court considers the evidence and all reasonabl e
i nferences drawn therefromin the |ight nost favorable to the

nonnovant . See Kennedy v. Tangi pahoa Parish Library Bd. of

Control, 224 F.3d 359, 365 (5th G r. 2000).

I11. ANALYSI S

LADA and |Israel argue that the district court erred in
granting summary judgnent in favor of Pacific because Pacific did
not prove that LADA or |Israel nmade material m srepresentations on
the renewal applications with the intent to deceive Pacific.
Specifically, they assert that because Israel testified that he
did not believe a claimexisted until there was an actual | oss
and because, at the tine Israel conpleted the applications, no
such loss had occurred in either the Ghoram or Cook suits, there
is a genuine issue of material fact regardi ng whet her the
materially fal se statenents were nmade to Pacific with the intent
to deceive. They contend that the only evidence offered by
Pacific is the applications thenselves, which nerely denonstrate
| srael’s error in judgnent, not any intent to deceive.

Pacific, by contrast, avers that the circunstances
surroundi ng the conpletion of the renewal applications confirm
that LADA and |Israel made naterial m srepresentations with the
intent to deceive, and therefore, the policies may be voi ded ab

initio. Pacific contends that not only were the | awsuits
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i ndi sputably “clains” when the renewal applications were
submtted, but also that, even if Israel believed that |awsuits
did not becone clains until a |oss had been sustained, he nust
have been aware that the lawsuits could result in a claim and
therefore, his negative answer to that question shows his intent
to decei ve.

Under Loui siana |law, an insurance provider can avoid a
liability insurance contract if an oral or witten materi al
m srepresentati on was nmade by or on behalf of the insured in
negotiating the insurance contract, and if the materi al
m srepresentation was nade with the intent to deceive. See LA

REv. STAT. ANN. § 22:619 (West 1995)°% Darby v. Safeco Ins. Co. of

Am , 545 So. 2d 1022, 1025-26 (La. 1989); see also FDIC v. Duffy,

6 Louisiana Revised Statutes 8§ 22:619 provides:

A. Except as provided in Subsection B of this Section
and R S. 22:692, and R S. 22:692.1, no oral or witten
m srepresentation or warranty nmade in the negotiation
of an insurance contract, by the insured or in his
behal f, shall be deened naterial or defeat or void the
contract or prevent it attaching, unless the
m srepresentation or warranty is nade with the intent
to deceive.

B. In any application for life or health and acci dent
i nsurance made in witing by the insured, al
statenents therein nmade by the insured shall, in the
absence of fraud, be deened representations and not
warranties. The falsity of any such statenent shall not
bar the right to recovery under the contract unless
such fal se statenent was nade with actual intent to
deceive or unless it materially affected either the
acceptance of the risk or the hazard assuned by the
i nsurer.

LA. ReEv. STAT. ANN. 8 22:619 (West 1995).
11



47 F. 3d 146, 151 (5th G r. 1995) (“Under Louisiana |aw, an

i nsurance policy is null fromits inception if a material ‘oral

or witten msrepresentation or warranty [is] nade in the

negoti ation of an insurance contract, by the insured in his

behalf . . . [if] the m srepresentation or warranty is nade with

the intent to deceive.’” (alterations in original) (quoting Mazur

v. Gaudet, 826 F. Supp. 188, 193 (E.D. La. 1992))); Breaux V.

Bene, 95-1004 (La. App. 1 Cr. 12/15/95), 664 So. 2d 1377, 1380.
The insurer has the burden of proving both that the insured

m srepresented a material fact and that he did so with the intent

to decei ve. See Darby, 545 So. 2d at 1026; Cousin v. Page, 372

So. 2d 1231, 1233 (La. 1979); see also Whlinman v. Paul Revere

Life Ins. Co., 980 F.2d 283, 285-86 (5th G r. 1992). On appeal

LADA and |Israel do not challenge the district court’s finding
that the msrepresentations were material, only that they were
made with the intent to deceive.

We recogni ze that cases which turn on state of mnd are

rarely appropriate for summary judgnent. See Quillory v. Dontar

I ndus. Inc. v. John Deere Co., 95 F.3d 1320, 1326 (5th G r. 1996)

(“[SJummary judgnent is rarely proper when an issue of intent is

i nvol ved. ”); Bodenheiner v. PPG Indus., Inc., 5 F. 3d 955, 956

n. 3 (5th Gr. 1993) (“[When state of mnd is at issue, summary
judgnent is | ess fashionable because notive or intent is
i nherently a question of fact which turns on credibility.”); Krim

v. BancTexas G oup, Inc., 989 F.2d 1435, 1449 (5th Gr. 1993)
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(“We are not unm ndful of the fact that cases which turn on state
of mnd are often inappropriate for resolution at the sunmary

j udgnent stage.”); Pryor v. State Farm Mut. Ins. Co., No. 95-187

(La. App. 3 Cr. 8/30/95), 663 So. 2d 112, 114 (“[A] notion for
summary judgnent * . . . is rarely appropriate for a
determ nati on based on subjective facts such as intent, notive,

mal i ce, knowl edge or good faith.’” (quoting Penal ber v. Bl ount,

550 So. 2d 577, 583 (La. 1989))).

However, “the presence of an intent issue does not preclude
summary judgnent: the case nust be evaluated |ike any other to
determ ne whet her a genuine issue of material fact exists.”

Quillory, 95 F.3d at 1326; Bodenheiner, 5 F.3d at 956 n.3; Pryor,

663 So. 2d at 114 (“[E]ven though the granting of a summary
j udgnent based on an intent, malice or good faith i ssue may be
rare, it can be done when there is no issue of material fact
concerning the pertinent intent, malice, or good faith.
Accordi ngly, when the evidence submtted on the notion | eaves no
rel evant, genuine issue of fact, and when reasonabl e m nds nust
i nevitably conclude that the nover is entitled to judgnent on the
facts before the court, a notion for summary judgnent shoul d be
granted.” (citations omtted)).
Because summary judgnent is not well suited to cases
i nvol ving state of m nd,
the court nust be vigilant to draw every reasonabl e
inference fromthe evidence in the record in a |ight
nmost flattering to the nonnoving party. Sunmary

13



judgnent, to be sure, may be appropriate, “[e]ven in
cases where el usive concepts such as notive or intent
are at issue, . . . if the nonnoving party rests nerely
upon conclusory all egations, inprobable inferences, and
unsupported specul ation.”

Int’l Shortstop, Inc. v. Rally’s, Inc., 939 F.2d 1257, 1266 (5th

Cr. 1991) (alterations in original) (quoting Mdina-Minoz v.

R J. Reynolds Tobacco Co., 896 F.2d 5, 8 (1st G r. 1990)); see

also GQuillory, 95 F.3d at 1326

Courts in Louisiana allow an insurer to carry its burden of
proof on the issue of intent to deceive based on an exam nati on

of the surrounding circunstances. See Coregis Ins. Co. v. Bell,

No. CIV. A 96-2502, 1997 W. 335594, at *3 (E.D. La. June 17,
1997) .

Because of the difficulties inherent in proving that a
person acted with the intent to deceive, the courts
have |ightened sonmewhat the insurer’s burden by
considering the surrounding circunstances in
determ ni ng whether the insured knew t hat
representations nade to the insurer were fal se: |ntent
to deceive nust be determ ned from surroundi ng
circunstances indicating the insured s know edge of the
falsity of the representations nmade in the application
and his recognition of the materiality of his

m srepresentations, or fromcircunstances which create
a reasonabl e assunption that the insured recogni zed the
materiality.

Dar by, 545 So. 2d at 1026 (internal quotations omtted) (quoting

Cousin, 372 So. 2d at 1233); see also Breaux, 664 So. 2d at 1380

(using surrounding circunstances to determ ne existence of intent
to deceive on summary judgnent); Pryor, 663 So. 2d at 114 (sane).

LADA and |srael suggest that Israel’s deposition testinony
creates an issue of material fact as to whether the
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m srepresentations were made with the intent to deceive, thus
precl udi ng summary judgnment. W disagree. |Israel testified at
hi s deposition:

|’ mnot an expert in the field of insurance and | would
interpret that as a clains pending to be -- you know,
my experience with insurance quite frankly is nore in
the area of autonobile accidents or liability or
sonething |ike that.

And to ne, a clains pending would be a claim a
loss. And the claim-- the only one | have ever filed
for in nmy experience with insurance has been an
aut onobi l e accident, or | had a flood in ny house at
one tine. And | believe that, you know, it has al ways
been ny assunption that you had to have a | oss before
you could file a claim

Since then | have -- it’s becone clear to nme that,
you know, the whole area of defense is sonething that
we are here at issue about, but that was not ny
speci fi c know edge or under st andi ng.

It just didn’t cone into ny thought process, about
applying for defense. And what | understood is, as
long as -- as long as this case was open and being
litigated and had not -- there had been no claim
agai nst LADA, we had no | oss and thereby there was no
claimto nmake to you. Because if we are innocent in
the claim we had no | oss and there wouldn't be a
claim

This excerpt of Israel’s deposition testinony does not reveal a
materi al question of fact such that summary judgnent woul d be
precl uded.

In addition to asking whether any clai mhad been nmade or was
pendi ng against LADA or its Directors, Trustees, or Oficers, the
renewal applications ask: “ls the Association aware of any

circunstances or any alleqgations or contentions which may result

in a claimbeing nmade agai nst the association or any of its past

or present Directors, Oficers, Trustees or Enployees?” W hold
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that the circunstances surrounding |Israel’s negative answer to

this question on the renewal applications indicate his

““know edge of the falsity of the representations made in the
application and his recognition of the materiality of his

m srepresentations, Dar by, 545 So. 2d at 1026 (quoting Cousin,
372 So. 2d at 1233), or, at a mninmum indicate “‘circunstances
whi ch create a reasonabl e assunption that the insured recogni zed
the materiality.”” [1d. (quoting Cousin, 372 So. 2d at 1233).
This conclusion is based on the follow ng facts. |srael
signed the renewal formfor the 1995-1996 Policy on July 25,
1995. At that time, Israel knew that two | awsuits had been filed
agai nst LADA in 1994. He hinself had been deposed regardi ng the
Cook suit a nere el even days before he signed the renewal form
Al t hough Israel stated that he believed that a claimdid not
exist until a judgnent was entered against a party, he also
testified that he considered the Cook suit to be a “charge,” a
“conplaint,” an “assertion,” or an “allegation.” Additionally,
| srael admtted that the inventory-tax (i.e., the ad val oremtax)
i ssue was the overriding | egal issue facing LADA. Finally,
Reynaud stated that it was during the depositions of the past
presidents of LADA for the Cook suit, which occurred in the late
spring or early sumrer of 1996, that “plaintiff’s counsel offered

that it was likely that these past presidents would be included

inthe lawsuit individually.”
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Al of the above “surrounding circunstances” were al so
present at the tinme Israel signed the renewal application for the
1996- 1997 Policy. Additionally, by the tine he signed this
renewal application, Israel had been deposed for the Cook suit a
second tinme on August 23, 1995.

| srael hinmself noted that, while he did not consider the
lawsuits to be “clainms,” they could be referred to as
“all egations.” The surroundi ng circunstances support as a nmatter
of law that Israel recognized the materiality of the
m srepresentation. Therefore, we agree with the district court
that Israel made nmaterial msrepresentations with the intent to

deceive and that Pacific is entitled to sumary judgnent.

' V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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