IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30023

PERRY JACKSON
Petitioner - Appellant,
vVer sus

O K. ANDREWS
Warden, Allen Correctional Center,

Respondent - Appell ee.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
USDC No. 00- CVv-2534-A

January 7, 2002
Before JOLLY, SM TH, and BENAVI DES, C rcuit Judges.
PER CURI AM *

Perry Jackson, Louisiana prisoner #106488, filed a petition
for a wit of habeas corpus under 28 U S.C. 8§ 2254, He al |l eged
that his guilty plea in state court for possession of cocai nhe was
i nvol unt ary because the pl ea agreenent was breached and because t he
court failed to advise him of the possibility of an enhanced

sentence based on his nmultiple offender status. He al so asserted

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.
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that the trial judge inproperly participated in the plea
negoti ations and was the noving force behind the plea agreenent.
The district court denied habeas relief. W granted a certificate
of appealability (“COA’) on the first two issues only. See 28
U S C § 2253.
I

On July 26, 1999, Jackson pled guilty in Louisiana state court
t o possession of cocaine pursuant to a plea agreenent. The Wi ver
of Rights formsigned by Jackson and by his attorney, Donald Pryor,
stated that Jackson know ngly and voluntarily waived: his right to
trial by judge or jury; his right to be presuned innocent; his
right totestify; his right to present witnesses; and his right to
appeal any guilty verdict. Jackson acknow edged that his plea was
not the result of coercion, threat, or force. The form further
noted, in Jackson’s own handwiting, his understanding that his
sentence for possession of cocaine would be thirty nonths. At the
hearing Jackson verbally acknow edged the waiver of all these
rights. Jackson also stated his satisfaction with the advice and
representation of his attorney. The sentencing court told Jackson
t hat the maxi num possi bl e sentence for his offense was five years.
Jackson was sentenced to thirty nonths’ inprisonnment, to run
concurrently wth another sentence he was already serving.
| medi ately after the sentencing, the foll ow ng exchange occurred:

BY THE COURT: It is to run concurrent with case number 371-
420. State, are you filing a multiple bill in this case?



BY MR. BLACKBURN: No, Your Honor. W are not goingto fileit
t oday. W would ask that it be set for a multiple bill
heari ng.

BY THE COURT: | wll set the matter wth a date that is
convenient for M. Pryor. M. Pryor, give a date for that
pl ease.

BY THE DEFENDANT: Your Honor, can | ask a question?
BY THE COURT: Yes, sir.

BY THE DEFENDANT: To run the sentence concurrent, they put it
back out and enhance it?

BY THE COURT: They can always file a multiple bill to enhance
t he sentence. | assune he’'s a second offender? Is he a
second offender? A third offender?

BY MR BLACKBURN:. If we prove the nmultiple bill, | think a
lifer, at |east a quad.

BY THE COURT: What is going to happen, M. Jackson, if the

State, in fact, can prove that you are a nultiple offender, if

they can prove that you are a third of fender, your sentence is

going to be forty nonths concurrent with the five years you

are serving. If they can only prove you are a second

of fender, your sentences wll remain thirty nonths current

[sic] wwth the five years you are serving. Do you understand

t hat ?

BY THE DEFENDANT: Yes, sir.
Nei t her Jackson nor his attorney objected or sought to withdraw his
guilty plea. The district court found that there was nothing in
the state court record to suggest that Jackson filed a notion to
withdraw his guilty plea. Jackson asserts that he did file such a
not i on. There is no such notion in the state court record
al though there is one in the district court record, it is neither

dat e-stanped nor certified to have been filed with the state court.



Jackson states that the court did not rule on the notion. Jackson
did not appeal his conviction. The State filed a habitual offender
bill of information. On Novenber 23, 1999, Jackson admitted to
being a triple felony of fender and was sentenced to five years in
prison, to run concurrently with his other sentence.

Jackson filed a “petition for perenptory wit of prohibition”
chal l enging the sentence enhancenent with the Louisiana Fourth
Circuit Court of Appeal, which denied the wit. Jackson then filed
an “application for reconsideration” which the Fourth Crcuit
treated as an application for a supervisory wit, and which it
deni ed, finding that the plea agreenent had not been breached. He
filed a supervisory wit in the Louisiana Suprene Court, which was
denied. Finally, Jackson filed the i nstant habeas corpus petition.
The district court adopted the magistrate judge s recommendati on
that the petition be denied on the nerits.

I

Under 8 2254(d), a federal application for a wit of habeas
corpus will not be granted with respect to any claim that was
adjudicated on the nerits in State court proceedings unless the
adj udication of the claim “(1) resulted in a decision that was
contrary to, or involved an unreasonable application of, clearly
est abl i shed Federal |aw, as determ ned by the Suprenme Court of the
United States; or (2) resulted in a decision that was based on an

unreasonabl e determ nation of the facts in Iight of the evidence



presented in the State court proceeding.” 28 U . S.C. § 2254(d); see

also Wllians v. Taylor, 529 U S. 362, 411-12 (2000). *“[A] federal

habeas court nmaking the ‘unreasonabl e application’ inquiry should
ask whether the state court’s application of clearly established
federal | aw was objectively unreasonable.” WIllians, 529 U S. at
4009.

A qguilty plea nmust be nmade intelligently and voluntarily.

Boykin v. Al abama, 395 U. S. 238, 242-43 (1969). Further:

On federal habeas review, a guilty plea which was voluntarily
entered by a defendant who understood the nature of the
charges and consequences of the plea will pass constitutional
must er . The plea wll be upheld even if the state trial
judge fails to explain the elenents of the offense, provided
it is shown by the record, or the evidence adduced at an
evidentiary hearing if one proves necessary, that the
def endant understood the charge and its consequences.

Hobbs v. Bl ackburn, 752 F.2d 1079, 1080 (5th G r. 1985). On

federal habeas review, as | ong as the defendant was i nfornmed of the
maxi mum term of inprisonnent, this satisfies the requirenent that
the defendant be fully aware of the consequences of his plea. |d.

at 1082, citing Bainbury v. WAinwight, 658 F.2d 1083, 1087 (5th

Cr. 1981).
|1
Wien a guilty plea “rests in any significant degree on a
prom se or agreenent of the prosecutor, so it can be said to be
part of the inducenent or consideration, such prom se nust be

fulfilled.” Santobello v. New York, 404 U S. 257, 262 (1971). In

order to receive federal habeas corpus relief based on alleged



prom ses that are inconsistent with representations nmade in open
court, a prisoner nmust prove: (1) the terns of the all eged prom se;
(2) when the prom se was nade; and (3) the precise identity of an

eyewi tness to the promse. United States v. Smth, 915 F.2d 959,

963 (5th Cr. 1990), citing Harmason v. Smth, 888 F.2d 1527, 1529

(5th Gr. 1989).

We have held previously that it is not an abuse of discretion
for a district court to deny a request to withdraw a guilty plea
that is based on the defendant’s claimthat he was unaware of the
possi bl e application of career of fender enhancenent to his sentence

prior to the entry of his guilty plea. United States v. Gaitan

954 F.2d 1005, 1011 (5th Cr. 1992); see also United States v.

Pearson, 910 F.2d 221, 223 (5th G r. 1990) (although defendant was
not inforned, prior to entry of his plea, of applicability of
career offender enhancenent, guilty plea which resulted in twenty
year sentence was not involuntary, where court had inforned
def endant prior to accepting his plea that he faced maxi mum pri son
termof twenty years, and presentence investigation (PSI) report
concluded that defendant qualified as career offender and
recommended t hat enhancenent be applied).

In Scrivens v. Henderson, the defendant pled guilty to arned

robbery in Louisiana state court and received a twenty year
sentence under a plea bargain. 525 F.2d 1263, 1264 (5th Cr.

1976) . The state then filed a bill of information charging



Scrivens with being a multiple offender, and his twenty-year
sentence was ultimately vacated and replaced wwth a forty-nine and
a half year sentence, the mninmum allowed under the Louisiana
mul tiple offender statute. Id. After pursuing state renedies

Scrivens filed a petition for a wit of habeas corpus, alleging
that his plea bargain had been breached and that his plea was
therefore involuntary. The district court granted the wit, but we
rever sed. Scrivens was aware, before entering his guilty plea,
that his sentence could be increased as a nultiple offender. |d.
at 1265. Scrivens testified that part of the plea bargain invol ved
an agreenent that Scrivens would not be sentenced as a nmultiple
of fender; however, Scrivens’ |awer, the prosecutor, and an
assistant district attorney testified that there was no such
bargain. W noted the testinony of the latter three and additi onal
evi dence that there was no such bargain. W observed that “[p]lea
bargai ning ‘rnust have explicit expression and reliance and is
measured by objective, not subjective, standards’ . . . [Mere
expectation or hope does not constitute plea bargaining.” 1d. at

1267, citing Johnson v. Beto, 466 F.2d 478, 480 (5th Gr. 1972).

Here, unlike in Scrivens, it appears that Jackson was not
aware, before entering his guilty plea, that he could be sentenced
to a longer prison termif he was found to be a nmultiple offender
at the nmultiple bill hearing. However, as in Scrivens, there was

no agreenent that there would not be a nultiple bill hearing nor



that Jackson’s sentence would not be enhanced. Jackson was
informed of this possibility inmmediately after entering his guilty
pl ea, and yet he did not object or withdraw his plea. Furt her,
Jackson was inforned before entering his plea that he could be
sentenced to up to five years for the cocai ne possession charge,
and under Hobbs this is all that is required to ensure that a
defendant is fully aware of the consequences of his plea. 752 F.2d

at 1082. See also United States v. Rodriquez 62 F.3d 723, 725 (5th

Cr. 1995) (district court is not bound by the sentencing
recommendation in a pl ea agreenent; just because t he def endant does
not receive the sentence he hoped to receive, this is not a
sufficient basis for wwthdrawing a guilty plea after sentencing).
Most inportantly, under Gaitan, it does not nmatter that Jackson was
unaware, before entry of his guilty plea, of the possibility of
mul ti pl e- of fender enhancenent of his sentence. See 954 F.2d at
1011. Therefore, the court’s failure to advise Jackson of the
possibility of an enhanced sentence, based on nultiple offenses,
before his entry of a guilty plea did not render the plea
i nvol unt ary.

Addi tionally, because there was no agreenent as to nmultiple
of fender enhancenent, the plea agreenent was not breached and
Jackson’s guilty plea was not rendered involuntary on this ground
ei t her.

We thus conclude that the state court proceedings in this



matter did not result in a decision that was contrary to, or an
unreasonabl e application of, clearly established Federal |aw, nor
did they result in a decision that was based on an unreasonabl e
determ nation of the facts.
1]
Accordingly, we AFFIRM the district court’s denial of
Jackson’s petition for a wit of habeas corpus.

AFF| RMED.



