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DENNI'S, Circuit Judge:”
In this declaratory judgnent action, plaintiff-appellant
Nati onal Anmerican Insurance Conpany (“NAICO) and defendant-
appellee HE Butt Gocery Conpany (“HEB’) dispute whether an
i nsurance policy issued by NAICO to Ednond’s Refrigeration, Inc.

(“Ednond’ s”) requires NAICO to defend and indemmify HEB in a suit

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



brought by an Ednond’ s enpl oyee. The district court found that it

di d. Because the underlying agreenent between HEB and Ednond’s

does not wunanbiguously require Ednond’s to provide HEB wth

i nsurance coverage for this type of suit, we REVERSE the grant of

summary judgnent by the district court, VACATE the award of

attorney’s fees to HEB, and REMAND this case to the district court.
| . Background

On January 9, 1997, HEB entered into a Miintenance Agreenent
(“Agreenent”) with Ednond’s. Under the contract, Ednond’ s provi ded
mai nt enance for the heating, ventilation, air conditioning, and
refrigeration equi pnent in a nunber of HEB's stores. |In addition,
Paragraph 15 of the Agreenent required Ednond’s to furnish HEB
“wWthaliability [hold]?! harm ess i nsurance policy or a reasonabl e
facsimle thereof on personnel working in [HEB s] stores.” The
Agreenent was | ater renewed through Novenber 31, 2001.

On April 1, 1998, pursuant to the Agreenent, NAICO issued
Ednond’ s a Texas Commerci al Package Liability Policy, policy nunber
CVP379142D, effective fromApril 1, 1998 to April 1, 1999. Section
1.5 of the policy contains the followng endorsenent for
“Addi tional Insureds” (“Additional |nsured Endorsenent”):

5. Any entity you are required in a witten
contract (hereafter called Additional | nsured)

. Par agraph 15 contained the word “whole.” But HEB and
NAI CO agree that the parties to the Agreenent intended to use the
word “hol d.”



to name as an insured is an insured but only
Wth respect to liability arising out of your

prem ses, “your work” for the Additiona
| nsur ed, or acts or oni sSsi ons of t he
Additional Insured in connection with the

general supervision of “your work” to the
extent set forth bel ow

e. Except when required otherw se by contract,
this insurance does not apply to:

(2) “Bodily injury” or “property damage”
arising out of any act or om ssion
of the Additional |nsured(s) or any
of their enployees, other than the
gener al supervi si on of wor k
per f or med for t he Addi ti ona
| nsured(s) by you.

On April 14, 1999, Robert Admre, an Ednond’ s enpl oyee, filed
a premses liability suit against HEB in Texas state court,
alleging he was injured after falling headfirst from the roof
access of an HEB store while perform ng naintenance work there.
Admre clainmed that a defective security gate was responsible for
his injury, which occurred on August 3, 1998.

NAI CO agreed to provide HEB with a defense to the Admre suit
under a reservation of rights declaration. On March 8, 2001,
however, it filed this action seeking a declaratory judgnment that
it had no duty to defend or indemify HEB in that suit. Bot h
parties noved for sunmary judgnent. On Septenmber 24, 2001, the

district court granted summary judgnent in favor of HEB, hol ding



that NAICO was required to defend and indemify HEB in the Admre
suit. On Novenber 19, 2001, the court denied NAICO s notion for
reconsi deration and the next day ordered it to pay HEB $8, 750 in
attorney’s fees. NAICO tinely appeal ed.
1. Analysis

The parties agree that if HEBis an “additional insured” under
Ednond’ s liability policy for purposes of the Admre suit, then
NAICOis required to defend and i ndemmify HEB. "The interpretation
of an insurance contract ... is a legal determnation neriting de
novo review." Nat’'|l Union Fire Ins. Co. v. Kasler, 906 F.2d 196
197 (5th Gr. 1990); see also Md-Continent Cas. Co. v. Swft
Energy Co., 206 F.3d 487, 491 (5th Cr. 2000). Therefore, we
review de novo the district court's determnation that HEB was
covered as an "additional insured" under the NAICO policy.

Under Texas law, which we apply in this diversity action
i nsurance policies are contracts and are therefore governed by the
general rules of construction applicable to contracts. State Farm
Life Ins. Co. v. Beaston, 907 S.W2d 430 (Tex. 1995). When
interpreting a contract, the court’s main duty is to give effect to
the witten expression of the parties’ intent. See Forbau v. Aetna
Life Ins. Co., 876 S.W2d 132, 134 (Tex. 1994). \Wen the terns
used in an insurance policy are unanbi guous, they are to be given

their plain, ordinary, and generally accepted neani ng unless the



instrument itself shows that the terns have been used in a
technical or different sense. Sec. Mut. Cas. Co. v. Johnson, 584
S.W2d 703, 704 (Tex. 1979). But if the provision is susceptible
to nore than one fair and reasonable interpretation, then the
provi sion is anbi guous. See Ghio Cas. Goup of Ins. Cos. .
Chavez, 942 S. W 2d 654, 658 (Tex. App. 1997). Wiether an i nsurance
provision is anbiguous is a question of law. |d. at 657.

Under a general liability policy, like that at issue in this
case, an insurer has a duty to defend its insured if the
allegations in a suit allege facts that are potentially covered by
the policy. Fid. & Guar. Ins. Underwiters, Inc. v. MMnus, 633
S.W2d 787 (Tex. 1982). A duty to indemify arises when the
underlying litigation establishes liability for damges covered by
the insuring agreenent of the policy. Mlone v. Scottsdale Ins.

Co., 147 F. Supp. 2d 623 (S.D. Tex. 2001).

As we noted above, the Additional |nsured Endorsenent states:
“Any entity you are required in a witten contract ... to nane as
an insured is an insured but only with respect to any liability
arising out of ... ‘your work’ for the Additional Insured.” Both
parties recogni ze that this general provisionis limted by Section
I1.5.e.2, which states: “Except when required otherw se by
contract, this insurance does not apply to: ...’ Bodily injury’

arising out of any act or omssion of the Additional Insured(s)



., other than the general supervision of work perfornmed for the
Addi tional Insured(s) by you.” HEB contends that the opening
phrase of Sectionll.5.e.2, which nakes the limtation inapplicable

“when ot herw se provi ded by contract,” controls the outcone because
Ednond’ s was required by Paragraph 15 of the Agreenent to furnish
HEB wi t h i nsurance coverage for HEB s own negligence. Paragraph 15
requi res Ednond’s to furnish HEB “with a liability [hold] harmnl ess
i nsurance policy or a reasonable facsimle thereof on personnel
working in [HEB s] stores.” HEB thus argues that NAI CO s coverage
of HEB is required by the “otherwise provided by contract”
| anguage, such that NAICO nust defend and indemmify HEB for all
acts involving Ednond’ s personnel. In response, NAICO naintains

that Paragraph 15 only requires Ednond’s to provide HEB wth

coverage for acts in which Ednond s enpl oyees cause injury while

performng work for HEB, not for acts in which Ednond s enpl oyees

are injured by HEB's own negligent acts.

To resolve this coverage dispute, therefore, it nust be
det er m ned whet her Paragraph 15 of the Agreenent requires Ednond’ s

to furnish coverage for HEB s negligence that causes injury to

Ednond’ s personnel or nerely requires Ednond’s to provide HEB with
i nsurance agai nst danage caused by Ednond’ s personnel. The wordi ng
of Paragraph 15 is, however, anbiguous. |In particular, the phrase

“on personnel” is susceptible to multiple nmeanings. Under NAICO s



interpretation, the phrase neans “on acts of personnel,” thereby
only requiring coverage of negligent acts caused by Ednond’' s
enpl oyees. HEB nmaintains that it neans “involving personnel,”
whi ch woul d cover both negligent acts caused by Ednond’ s enpl oyees
and negligent acts that injure Ednond s enpl oyees. We concl ude
that this phrase is sufficiently vague to reasonably enconpass both
i nterpretations. Because both interpretations are reasonable,
neither is controlling. Consequently, the intent of the parties

cannot be ascertained fromthe witten expressions in the contract,

and the contract is anbi guous.?

Cenerally, when an insurance contract is anbiguous, the
contract is construed in favor of coverage. Balandran, 972 S. W 2d
at 741. This rule is based on the nore general rule that anbi guous
contracts are construed against its author. ld. at 741 n.1;
Tenpl e-Eastex Inc. v. Addison Bank, 672 S.W2d 793, 798 (Tex.
1984) . But here, it is not the insurance agreenent that is

anbi guous. Rather, it is the Agreenent, which NAICOdid not draft.

2 Because Par agraph 15 is an i ndependent i nsurance-shifting
provi sion, the express negligence doctrine is not applicable. The
express negligence doctrine only applies to indemity agreenents
and insurance-shifting provisions that support an indemity
provision. See Cetty Gl Co. v. Ins. Co. of N Am, 845 S W2d
794, 806 (Tex. 1992); Enery Air Freight Corp. v. General Transport
Sys., Inc., 933 S . W2d 312, 314 (Tex. App. 1996). Here, both
parties agree that the Agreenent does not contain an indemity
agreenent . Theref ore, because Paragraph 15 is not an indemity
provi sion and not an insurance-shifting provision supporting one,
t he express negligence doctrine does not apply.



Therefore, we cannot automatically find coverage based on anbi guity
in the insurance agreenent. |In addition, because Ednond’ s, which
is not a party to this suit, drafted the Agreenent, we wll refuse

to construe the anbiguity agai nst HEB

Because we cannot resolve this coverage dispute based on any
avai l abl e rul es of contract interpretation, the parties nust resort
to parol evidence to determ ne whether the contracting parties
intended for the Agreenent to require insurance coverage for
negligent acts to Ednond’s personnel. Thus, there is a disputed
i ssue of material fact that precludes sunmary judgnent. Therefore,
we REVERSE t he grant of summary judgnment and REMAND to the district
court for determnation of this issue. In addition, because
summary judgnent was not proper, we VACATE the award of attorneys’
fees granted to HEB. Finally, given our hol ding, we need not reach
the i ssue of whether HEB i ntroduced sufficient evidence to support

a finding of a duty to indemify.
I11. Conclusion

Because the Agreenent is anbi guous, we cannot determ ne
whet her NAI CO has a duty to defend and i ndemify HEB for the
Admre lawsuit. Therefore, we REVERSE the grant of sunmmary
judgnent, REMAND the case to the district court, and VACATE t he

district court’s award of attorney’'s fees to HEB



