IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21222
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
FRANCI SCO URI ETA- BETANCOURT,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 01-CR-414-1

' February 17, 2003
Before JONES, STEWART, and DENNI'S, Ci rcuit Judges
PER CURI AM *

Franci sco Urieta-Betancourt (“Urieta”) appeals his 87-
month sentence followng his guilty-plea conviction for illegal
reentry. The district court increased Uieta s base offense | evel
by 16 on account of Urieta s prior Texas felony conviction for
injury to a child, which the district court determ ned was an

“aggravated felony” pursuant to U S.S.G 8§ 2L1.2(b)(1)(A) (2000).

Urieta was sentenced after the Novenber 1, 2001, effective date of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the anmendnent to U . S.S.G 8§ 2L1.2 and, thus, he should have been
sent enced under the 2001 version of the sentencing guidelines, not
the 2000 version. See 18 U . S.C. 8§ 3553(a)(4)(A).

The Texas offense of bodily injury to a child is not a
“crime of violence” under 18 U.S.C. § 16(a) or 8§ 16(b), and thus is
not an aggravated felony neriting the 16-1evel enhancenent provi ded
by U.S.S.G § 2L1.2(b)(1)(A) (2000) or US.S.G § 2L1.2(b)(1)(A
(2001), which tracks the definition of 18 U S.C. § 16(a). United

States v. Gracia-Cantu, |, F.3d __ , 2002 W. 1827802 (5th Gr.

2002) (applying 2000 version of sentencing guidelines); see
US S G 8§ 2L1.2, comment. n.1(B)(ii)(l). Moreover, because the
offense is not a “crinme of violence” under 18 U . S.C. 8§ 16(b), it
follows that it also is not an aggravated felony neriting an ei ght-
| evel enhancenent under anended guideline U S.S.G 8 2L1.2(b)(1)(0O
(2001), which incorporates the 18 U S.C. 8 16 definitions. See

G aci a- Cant u, F.3d at __ ; USSG § 2L1.2 coment. n.2

(2001).

Al t hough Urieta did not object to sentencing under the
2000 guidelines or to application of the 16-1evel enhancenent, the
resulting sentencing error affected his substantial rights and

therefore constituted plain error. See G acia-Cantu, F. 3d

at . On remand, however, the trial court may w sh to consi der

an upward departure given the circunstances of Urieta’ s repeated

bad conduct, including the assaults of his pregnant wi fe and chil d.



No. 01-21222
-3-

We VACATE Urieta’ s sentence and REMAND for resentencing in

accordance with this opinion.



