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PER CURI AM *

Presenting nunerous issues, many of which were not raised in
district court, John Forte appeals his conviction and sentence for
possession with intent to distribute cocaine. The principal issue
is whether Forte had standing to challenge a sei zure and search of
suitcases (containing the cocaine) being delivered to him but

before he received them DI SM SSED in PART; AFFIRVED in PART,

resulting in the conviction and sentence bei ng AFFI RVED

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



| .

On 12 July 2000, a DEA Agent at a Houston, Texas, airport
di scovered freezer packs (containing cocaine in liquid form in
sui tcases being transported by Angel a Gegg and Mari ssa Laken. Gegg
told the Agent that she and Laken were delivering the cocaine to
Forte in Newark, New Jersey. (Cegg and Laken agreed to cooperate
wth law enforcenent by recording conversations with Forte and
maki ng a controlled delivery of the cocaine to him That evening
and the next norning, several conversations between Gegg and Forte
wer e recorded.

That next norning (13 July), the wonen and several officers
flewto Newark. When they arrived, Gegg called Forte and asked him
to pick up Laken and her. Upon Forte arriving at the airport,
CGegg handed hi mthe suitcases; he was arrested.

I n January 2001, Forte and Laken were charged wth one count
of possession with intent to distribute five kilograns or nore of
cocaine on 12 July 2000, in violation of 21 U S.C. 8§ 841(a)(1),
(b)(1)(A)(ii) and 18 U.S.C. § 2, and a related conspiracy count.
(Gegg had entered a plea agreenent.)

Trial began in late August 2001, with Laken soon pleading
guilty. At trial, the Governnent clained: Forte contracted with
Chri s Thonpson, an experienced drug trafficker, to supply Thonpson
wth female drug couriers to transport cocaine; Forte recruited

Gegg, Laken, and Jessica Robinson; prior to the July 2000 incident



for which Forte was indicted, Gegg and Robi nson each nade nmul ti ple
drug-transport trips (sonme involving international travel) at
Forte’s direction; and, for that July incident, Forte contracted
W th Gegg and Laken to transport fromHarlingen, Texas, to New York
City col |l apsi ble coolers containing ice packs filled with cocai ne.

Forte’s defense was that he did not know ngly possess the
cocaine. He testified he believed he was introducing Thonpson to
wonmen who coul d discretely transport noney.

In Septenber 2001, a jury convicted Forte on the possession
wWthintent to distribute count; it acquitted hi mon the conspiracy
count . Forte was sentenced, inter alia, to a 168-nonth
i nprisonnment term

.

Trial had four days of testinony, anong others, by Forte,
Thonmpson, Gegg, Laken, and Robinson. Forte retained new counse
for this appeal. New counsel present 13 issues (sone involve sub-
i ssues) concerning pre-trial, trial, and sentencing; but, seven of
those issues, as well as a portion of another, were not preserved
in district court, including, for exanple, no notion for judgnent
of acquittal. The glaring difference between issues preserved and
i ssues presented is, perhaps, explained by the fact that appellate
counsel did not try this case; they are scouring a cold record in
an attenpt to find reversible error. That, of course, is their

obligation to their client. On the other hand, nothing in this



opinion is intended to suggest that Forte’'s trial counsel shoul d
have preserved in district court the many issues being raised for
the first tinme on appeal.

For the pre-trial phase, Forte contends: (1) the freezer
packs shoul d have been suppressed because the warrantl ess seizure
and search violated the Fourth Anendnent; and (2) the court
inproperly denied his notion to dismss the indictnent for
Gover nnment m sconduct (presentation of perjured testinony to grand
jury).

For the trial, he contends: (1) the court denied hima valid
chal l enge for cause, requiring him to unnecessarily exercise a
perenptory strike against that juror and forcing him to accept
anot her objectionable juror; (2) the prosecutor abused her work
product privilege and inproperly deprived him of wtness
statenents; (3) the prosecutor inproperly and repeatedly referred
to Forte’'s exercise of his Fifth Arendnent right to post-arrest
silence and assistance of counsel; (4) the court inproperly
instructed the jury on willful blindness even though no evidence
justified the instruction; (5) the court inproperly instructed that
t he Governnment was not required to prove Forte knew the controlled
subst ance was cocai ne; (6) the court erred when it excused a juror
after deliberations had begun and recalled an alternate; and (7)
t he evidence was i nsufficient to support his conviction for know ng

possession with intent to distribute cocaine.



For sentencing, Forte clains the court inproperly: (1)
assessed him a managenent role; (2) failed to apply the safety
valve guideline; (3) denied an “aberrant behavior” downward
departure because it based its decision on acquitted count conduct;
and (4) sentenced himnore harshly sol ely because he went to trial
and declined to cooperate.

The standard of review for the sufficiency challenge is
presented infra. For the other issues, we normally review the
district court’s |egal conclusions de novo; its factual findings,
only for clear error. E. g., United States v. Chavez-Villareal, 3
F.3d 124, 126 (5th Gr. 1993). A finding is clearly erroneous if
we are left with the definite and firmconviction that a m stake
has been comm tt ed. E.g., United States v. Hernandez, 279 F.3d
302, 306 (5th Cir. 2002).

The many i ssues not raised in district court are reviewed only
for plain error. FED. R CRIM P. 52(b); e.g., United States v.
Garcia-Flores, 246 F.3d 451, 457 (5th CGr. 2001). This narrow
standard requires Forte to denonstrate a “clear” or “obvious” error
that affected his substantial rights. | d. Even then, we have
discretion to correct the error and will generally do soonly if it
“seriously affect[s] the fairness, integrity, or public reputation
of judicial proceedings”. E.g., United States v. Calverley, 37
F.3d 160, 164 (5th Cr. 1994) (en banc), cert. denied, 513 U S

1196 (1995).



A

For the pre-trial phase, Forte contends: (1) the cocai ne was
di scovered during a seizure and search that violated his Fourth
Amendnent rights and should have been suppressed; and (2) the
i ndi ctment should have been dism ssed because the Governnent
presented perjured testinony to a grand jury.

1

Forte maintains he had standing to contest the seizure and
search and that they were unconstitutional. Because Forte | acks
standi ng, we do not reach the latter issue.

I n Decenber 2000 (prior to trial), Forte joined co-defendant
Laken’s notion to suppress. In an extrenely conprehensive and
fact-intensive notion, wth supporting docunents and |egal
authority, Forte clained, inter alia: he had standing to chall enge
the search of the suitcases carried by Laken and Gegg. The
Gover nnent cont ested standi ng.

At the start of the suppression hearing, the district court
ruled Forte had failed to nake a prima facie show ng for standing.
It determned Forte’ s extensive joinder notion papers failed to
state sufficient specific facts to show either (1) a possessory or
ownership interest in the seized | uggage or any of its contents or
(2) his interest was one that society recogni zes as objectively
reasonable. The court reasoned, based on the allegations in those

papers, that Forte had no reasonable expectation of privacy,



because all he owned, or expected to own, was the cocaine. The
court offered Forte an opportunity to present new evidence rel ated
to standing; he declined. (Subsequently, Laken’s notion to
suppress was deni ed.)

The denial of a suppression notion is reviewed de novo.
United States v. Gonez, 276 F.3d 694, 697 (5th Cr. 2001). Whether
a defendant has standing to challenge a search and seizure is
revi ewed de novo; underlying factual findings, of course, only for
clear error. E.g., id. Forte has the burden of denobnstrating
standing. United States v. WIlson, 36 F.3d 1298, 1302 (5th Cr
1994). In reviewng a ruling on a notion to suppress (including
standing), we review “the evidence taken at trial as well as the
evi dence taken at the suppression hearing”. United States .
Al varez, 6 F.3d 287, 289 (5th G r. 1993), cert. denied, 511 U S
1010 (1994).

“I'n general, a person who is aggrieved by an illegal search
and seizure only through the introduction of danaging evidence
secured by a search of a third person’s prenm se or property has not
had any of his Fourth Amendnent rights infringed.” Wl son, 36
F.3d. at 1302. See also United States v. Krout, 66 F.3d 1420,
1430-31 (5th Gr. 1995), cert. denied, 516 U S. 1136 (1996). “Co-
defendants ... may not assert the Fourth Anmendnent rights of their

alleged partners in crine solely on the basis of their



i nterpersonal association.” United States v. Dyar, 574 F.2d 1385,
1391 (5th Gr.), cert. denied, 439 U S. 982 (1978).

As the district court held, to establish standing, Forte nust
show. (1) an actual, subjective expectation of privacy with respect
to the place searched or things seized; and (2) that expectation is
one soci ety woul d recogni ze as reasonabl e (coll ectively reasonabl e
expectation of privacy). E.g., United States v. Cardoza-Hi noj osa,
140 F.3d 610, 614 (5th Cir.), cert. denied, 525 U.S. 973 (1998);
United States v. Thomas, 120 F.3d 564, 571 (5th Cr. 1997), cert.
denied, 522 U. S. 1061 (1998). To determ ne whether Forte had the
requi site reasonabl e expectation of privacy, we consider several
factors: “whether [Forte] has a [property or] possessory interest
in the thing seized or the place searched”; “whether he has the
right to exclude others fromthat place”; “whether he has exhibited
a subj ective expectation of privacy that it would remain free from
governnental intrusion”; “whether he took normal precautions to
mai ntain privacy”; and (not applicable here), “whether he was
legitimately on the prem ses”. Cardoza-H nojosa, 140 F. 3d at 615.

In applying this test, the reasonabl e expectation of privacy
vel non is reviewed de novo. E.g., United States v. Vicknair, 610
F.2d 372, 379 (5th Gr.), cert. denied, 449 U S. 823 (1980).
Agai n, underlying factual findings are reviewed only for clear
error. | d. The followi ng analysis denonstrates Forte | acked

st andi ng.



a.

For the l egitimate expectation of privacy prong (as opposed to
whet her soci ety woul d recogni ze it as reasonabl e, di scussed infra),
and regarding the sub-issue of a property or possessory interest,
Forte did not have either interest in the suitcases or their
contents at any tinme prior to or during the search. First, he
never owned the suitcases. Thonpson and Jose Fl ores purchased t hem
in Texas, and gave themto Gegg and Laken. Second, Forte did not
own a singleitemin either suitcase. Thonpson and Fl ores provi ded
the coolers and freezer packs filled with cocaine; the suitcases
contained those itens, as well as the wonen’s clothing and ot her
personal bel ongi ngs.

Forte confirnmed this, testifying at trial that he was nerely
a courier, his role being to deliver the suitcases to Thonpson; he
testified that he did not even intend to open the suitcases because
the contents did not belong to him and he was to hold them for
Thonpson. Moreover, Forte clearly did not possess the suitcases or
their contents at the relevant tine: for the search in Houston,
CGegg and Laken were in sole possession of the |uggage.

Regarding the right to exclude others from the suitcases,
Forte had no right to exclude anyone. Only Gegg and Laken coul d
have done so. (Voluntarily vel non, the wonen failed to exercise

this right, providing access to the suitcases.)



Regarding both exhibition of a subjective expectation of
privacy and precautions taken to maintain privacy, Forte did
neither. He never had the suitcases in his possession until he net
CGCegg and Laken at the Newark airport; before then, while he was
more than 1,000 mles away (in the New York area), the suitcases
were purchased in Texas by Thonpson and Fl ores and placed in the
possessi on of CGegg and Laken. Cf. Rawlings v. Kentucky, 448 U. S.
98 (1980) (one who put drugs in another’s purse had no reasonabl e
expectation of privacy). The suitcases were unlocked, which is
i nconsistent with an expectation of privacy, see, e.g., United
States v. Payne, 119 F.3d 637 (8th Cr.), cert. denied, 522 U S.

987 (1997), and were traveling openly on a conmmobn carrier as

“checked” |uggage, subject at l|east to inspection by airport
security.
Forte clains standing because: the suitcases were being

delivered to him he took possession of them and he clained an
interest in their contents. He notes: he made tel ephone calls
checking on the arrival of the suitcases and assuring their safe
delivery; he warned the wonen not to draw attention to thensel ves
or raise any “red flags”; and, when CGegg threatened to abandon the
suitcases at the Newark airport instead of delivering them to
Forte's apartnent, he went to the airport to receive them (Forte
asserts (for the first time in his reply brief) that the Governnent

is precluded from contending Forte |acked standing because, at

10



trial (subsequent to pre-trial no-standing ruling), the Governnent
took the position that Forte did all of these things. No authority
need be cited for the rule that we generally do not review i ssues
first raised in a reply brief.)

Forte's actions are insufficient to vest himwth standi ng.
Al t hough the suitcases may have been intended for him(so he could
transfer them to Thonpson), Forte did not have a property or
possessory interest at the tinme of the earlier search and did not
maintain a right to exclude others fromthe suitcases or freezer
packs at that tine. Forte’'s actions reflect a desire to avoid
detection by law enforcenent; but, they do not denonstrate a
general i zed expectation of privacy in the suitcases or constitute
reasonabl e precautions to exclude others. See Cardoza- Hi noj osa,
140 F. 3d at 616 (citing Rakas v. Illinois, 439 U S 128, 143-44
n.12 (1969)) (“the ‘subjective expectation of not bei ng di scovered’
conducting crimnal activities is insufficient to create a
| egiti mate expectation of privacy”).

Forte cites United States v. Villareal, 963 F. 2d 770, 774 (5th
Cr. 1992), for the proposition that persons do not |ose their
expectation of privacy in repositories of personal effects they
send by private parties. Villareal held the defendant had a
reasonabl e expectation of privacy in a container he shipped by
common carrier (a notor transport conpany) to hinself using a

fictitious nane. | d. Villareal stated that a party does not
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surrender expectations of privacy by sending cl osed containers by
private parties. 1d. Alegitimte expectation of privacy vel non,
however, is a fact-specific inquiry to be deci ded on a case-by-case
basis, based on the totality of the circunstances. E. g., United
States v. Haydel, 649 F.2d 1152, 1155 (5th Cr. 1981), cert.
deni ed, 455 U. S. 1022 (1982).

Qobviously, this case is factually distinct fromVillareal on
a nunber of grounds, the nost significant of which is that Forte
| acked an ownership interest in the suitcases (or their contents).
Further, in Villareal, no other party could have potentially
consented to a search of the container (it was in the possession of
the carrier at the tinme of the search). Here, Gegg and Laken had
possessi on of the | uggage, including the ability to excl ude ot hers.

In sum Forte has not net his burden of denonstrating a
| egitimate expectation of privacy. Cf. Payne, 119 F.3d 637 (no
| egitimate expectation of privacy in car, where defendant did not
own car and had not possessed or driven it; or in suitcase, where
def endant only possessed it for a short tinme, it was zi pped not
| ocked, and identification tags did not nane him.

b.

Even assum ng Forte denonstrated a |l egitimate expectation of
privacy, he cannot neet the second prong for standing — that
expectation is one society would recognize as reasonable. See

Thomas, 120 F.3d at 571. The cocaine was not in Forte's personal
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possessi on and was, instead, being conveyed by conmon carrier in
anot her person’s | uggage.
2.

Forte and Laken were indicted on two counts: (1) possession
wth intent to distribute cocaine; and (2) conspiracy in that
regard. Forte clains the district court erred in denying his
nmotion to dismss the indictnment because of the Governnent's
knowi ng presentation of perjured testinony to the grand jury, as
urged in Laken's August 2001 notion. Forte joined that notion.

Laken al | eged t hat a DEA Agent presented perjured testinony to
the grand jury to secure an i ndictnent on two occasions (wth three
statenents): the Agent testified in Septenber 2000 that CGegg and
Laken admtted they knewthey were carrying drugs; and testified in
January 2001 that Laken becane involved in the case before her
arrest in July 2000 and that Laken was instructed on how to
preserve the cocaine. The court orally denied the notion to
di sm ss.

The denial of a notion to dismss the indictnent for

Governnental m sconduct is reviewed de novo. United States v.
Johnson, 68 F.3d 899, 902 (5th G r. 1995). W review only for
clear error factual findings regarding perjury, United States v.
Strouse, 286 F.3d 767, 771 (5th Cr. 2002), and prosecutorial

m sconduct, United States v. Bourgeois, 950 F.2d 980, 984 (5th Cr
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1992) . The materiality of perjured statenents is determ ned de
novo. Strouse, 286 F.3d at 771

“CGovernment m sconduct does not mandate dism ssal of an
indictment unless it is so outrageous that it violates the
principle of fundanental fairness under the due process cl ause”;
such violations are found only in the rarest circunstances.
Johnson, 68 F.3d at 902 (internal quotation marks omtted). The
knowi ng presentation of perjured testinony at trial in order to
secure a conviction constitutes such a due process violation.
E.g., Mller v. Pate, 386 US 1 (1967). However, where the
Governnment presents false testinony to the grand jury, the
indictment may be dismssed only if the testinony is know ngly
sponsored by the Governnent and material to the decision to indict.
See Strouse, 286 F.3d at 773-74. A statenent is material if it is
capable of influencing the factfinder with regard to the issue
before it. Id. at 771.

As denonstrated infra, the Agent did not present false
testinony. Therefore, we do not reach the other el enents necessary
for the relief sought on this issue.

a.

The Agent immediately clarified to the grand jury that neither

CGegg nor Laken admtted to know ngly transporting cocai ne:
Just to clarify it, when the girls [CGegg and

Laken] ... were approached ... they said it
was j ust cool er packs ... they eventually told

14



us that they weren't really sure what was in
there ... and we explained ... we had seen
narcotics transported in manners like this,
and both girls didn’t cone right out and say,
“Yes, | know that there’'s fourteen kilos of
cocaine in there,” but Mrissa [Laken] says
that she didn't actually open the suitcases
(Enphasi s added.)
b.

Regar di ng whether the Agent testified falsely that Laken had
been involved in the schenme since June 2000, there is trial
testinony that: around that tinme (approxi mtely one nonth before
the arrests), Forte asked Gegg whether she would be interested in
carrying cocai ne hidden in coolers; she discussed this with Laken
(her roommate); and the two decided “[h]ell, yeah, let’s do it.
Rock on”.

C.

Regar di ng whet her Forte gave both Laken and Gegg i nstructions
on howto care for the freezer packs to prevent themfromnelting,
Forte clains he spoke only to Gegg when she was in Houston on 12
July (day before arrest) and instructed her to put the “ice creant
on ice in a hotel bathtub to prevent it from thaw ng. As the
Governnent points out, the instructions were intended for both

wonmen, who were operating together. Each had freezer packs of

cocaine in her suitcase that had to be put on ice.
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B

For the trial, Forte contends: (1) the district court
i nproperly denied hima challenge for cause, requiring himto use
a perenptory strike and accept anot her unacceptable juror; (2) the
prosecutor failed to turn over wtness statenents as required under
the Jencks Act; (3) the prosecutor inproperly used Forte's post-
arrest silence against hinm (4) the willful blindness instruction
was not justified by evidence; (5) the instruction that the
Governnment was not required to prove Forte knew the controlled
substance was cocaine was incorrect; (6) the court erred in
excusing a juror and substituting an alternate; and (7) the
evi dence was insufficient on the know edge el enent to support his
convi ction.

1

The first denied challenge for cause concerned prospective
juror nunber 18. Forte maintains this denial was erroneous and
caused himto unnecessarily use a perenptory strike, which forced
hi mto accept another objectionable juror (nunber 25).

Forte chall enged nunber 18 on the basis that she would give
nmore credence to a police officer than to an ordinary citizen.
Nunmber 18 stated: she would not be open to the proposition that an
of ficer would “stretch the truth”; she put officers in a different
category than others (internms of truth-telling); and she coul d not

say whether it would be difficult for her to follow an instruction
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that the law regards “everyone even” in terns of how to assess
credibility. Relying on United States v. Duncan, 191 F. 3d 569, 573
(5th Gr. 1999), cert. denied, 529 U S. 1122 (2000), the district
court denied the challenge and Forte used a perenptory strike.
Nunmber 25 stated during voir dire that she: had a very cl ose
famly nmenber involved in drugs and al cohol; was not sure whet her
she could not let that experience affect her inpartiality, but
woul d try; and coul d not put her personal experience “out of [her]
m nd”. The court then asked her whether she coul d conscientiously
base her decision solely on the evidence at trial; she responded:
“I' would try to the best of ny ability to do that”. Forte
chal | enged nunber 25 for cause. The court re-questioned the
potential juror: “Can you base your decisions in this case solely
on the evidence you hear in this courtroon?” She replied: “Yes,

| think | can. The court denied the challenge and nunber 25
served on the jury.

A juror inpartiality ruling is reviewed only for manifest
abuse of discretion. United States v. Minoz, 15 F. 3d 395, 397 (5th
Cr.), cert. denied, 511 U S 1134 (1994). “We grant broad
discretion to the trial judge in nmaking determ nations of
inpartiality and will not interfere with such decisions absent a

cl ear abuse of discretion.” United States v. Hinojosa, 958 F.2d

624, 631 (5th Gr. 1992).
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Under the Sixth Arendnent, Forte has a right to an inpartial
jury, including “the exclusion of a potential juror if his views
woul d prevent or substantially inpair the performance of his duties
as a juror in accordance with his instructions and his oath”.
Duncan, 191 F. 3d at 573 (internal citation omtted). The |oss of
a perenptory stri ke, however, does not violate the Sixth Anmendnent,
as long as the jury is inpartial.

W have long recognized that perenptory
chal | enges are not of constitutiona
di nmensi on. They are a neans to achieve the
end of an inpartial jury. So long as the jury
that sits is inpartial, the fact that the
def endant had to use a perenptory chall enge to

achi eve that result does not nean the Sixth
Amendnent was vi ol at ed.

ld. (internal citation omtted). Accordingly, our inquiry is
[imted to the inpartiality vel non of nunber 25. See Ross V.
&l ahoma, 487 U.S. 81, 88 (1988).

The district court, which had the opportunity to evaluate the
credibility of nunmber 25, including her deneanor, did not commt a
mani f est abuse of discretion in denying the challenge. On the one
hand, that juror expressed her frustration with a close famly
menber who was invol ved in drugs and al cohol and who was currently
proceeding in the court system On the other hand, she testified
she thought she could be fair and told the court she would try to
the best of her ability to base her decision solely on the

evidence. The court questioned nunber 25 regarding her ability to
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deci de the case based solely on that evidence; based on her answer,
it was assured she could do so.
2.

The district court did not require the prosecutor to produce
her notes of witness interviews (originally requested pre-trial).
Forte clains the prosecutor abused her work product privil ege by
taking notes of witness interviews during preparation for trial,
but not reducing those notes to statenents.

At a Novenber 2000 hearing on discovery notions, the district
court ruled that neither side was required to preserve notes of
W tness interviews. At a June 2001 hearing, Forte requested
W t ness statenents by Thonpson (hired Forte to recruit couriers).
The prosecutor told the court that Thonpson had not made any Jencks
Act statenents, but that she had debriefed Thonpson and nade notes.
Forte responded that the Governnent was purposefully not witing
reports of its witness interviews. The court ruled that the
Governnent did not have to prepare such reports and determ ned t hat
it had substantially conplied wth its discovery obligations.
Nevert hel ess, the prosecutor provided her interview notes to the
court for an in canera inspection.

The day before Thonpson testified at trial, Forte's counsel
again requested any interview notes or reports concerning
Thonpson's statenents, as well as those of Robinson (courier not

involved in July incident). The prosecutor responded that neither
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Thonpson nor Robi nson had prepared a statenent and there were no
reports; she had only her handwitten notes of her interviews.

The court ruled that it would listen to the testinony, and if
any of the prosecutor’s notes were discoverable under the Jencks
Act, Brady v. Maryland, 373 U S. 83 (1963) (evidence favorable to
the accused or wuseful to the defense for inpeachnent nust be
produced), or Gglio v. United States, 405 U. S. 150 (1972) (sane),
inthe light of that testinony, it would provide the notes (inits
possession) to the defense. The court also directed the Governnent
to produce Thonpson for an interview by Forte’s counsel. Although
the Governnent did so, Thonpson apparently refused, of his own
volition, to be interviewed when he net with Forte's counsel
After hearing the testinony and conducting its in canmera review,
the court determned that the notes contained no discoverable
Jencks, Brady, or Gglio materi al

A district court’s decisions regarding discovery under the
Jencks Act are reviewed only for clear error. United States v.
Hodgki ss, 116 F.3d 116, 117 (5th Cr. 1997). And, even if we
determ ne there was a violation, we conduct harnl ess error review.
| d.

Under the Jencks Act, the Governnent nust provide the
def endant with witness statenents relating to the subject matter on
which the witness has testified. 18 U S.C. 88§ 3500(b), (e)(1). A

“statenent” includes a witten statenent nmade by the w tness and
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signed or otherwise adopted and approved by him and a
substantially verbatim recital of a statenent made and
cont enporaneously recorded. 18 U S.C. 8§ 3500(e)(1), (2). (Brady
and Gglio hold the Constitution forbids the Governnent from
suppressing evidence favorable to the accused or useful to the
defense for inpeachnent of wtness who testifies against the
accused. 373 U. S. 83; 405 U S. 150.)

In United States v. Martino, 648 F.2d 367 (5th Cr. 1981),
further unrelated proceedings at 681 F.2d 952 (5th Gr. 1982),
defendants raised essentially the issue being raised by Forte
They “condemm|[ed] the manner in which the governnent conducted
interviews with its witnesses ostensibly to avoid produci ng Jencks
Act material”, challenging its practice of interview ng potenti al
W t nesses during which no witten or recorded statenents were taken
and maintaining the Governnent purposely failed to record the
interviews or create “statenents”. 1d. at 387. Noting that “[i]t
is undisputed that interview notes taken by an interviewer during
an interviewwth the witness do not qualify as a statenent under
t he Jencks Act”, Martino held that the notes were not di scoverable
Jencks Act statenents. |d.

No requirenent has been brought to our
attention that all interviews nust be recorded

or that interview notes nust be reduced to
witing and signed or otherw se approved by

the wtness. W cannot presune that the
prosecutor acted in bad faith by failing to
reduce his notes to witten form... | ndeed
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only the foolish or exceptionally talented

counsel will depend solely on his nmenory when
preparing for the examnation of a key
W t ness. But the fact that counsel wusually
wi ||l take notes does not nean that these notes
often will be “statenents”. Counsel rarely
t ake down verbati mwhat w tnesses say in these
prepatory conf erences. Consequent |y

prosecutors’ notes nmay be expected to neet the
requi renents  of [the Jencks Act] very
i nfrequently.

ld. (internal citations omtted).

In any event, the prosecutor’s notes are not in the record.
Thus, we cannot determ ne whether those notes are sufficiently
detailed to constitute one of the “very infrequent” instances where
they nust be produced. “I't is well-settled that the appell ant
bears the burden of creating the record on appeal. Fed. R App. P.
11(a). If the record does not establish a basis for reversal, we
must affirm” United States v. Coveney, 995 F.2d 578, 587 (5th
Cr. 1993). See also United States v. Myers, 198 F.3d 160 (5th
Cr. 1999), cert. denied, 530 U S. 1220 (2000). Forte did not
include the notes in the record. Lacking them there is no basis
on whi ch we can hold that the failure to disclose themviolated the
Jencks Act (or, assumng it did, that the error was not harnl ess).

3.

During cross-exam nation of Forte, and in order to i npeach his
excul patory story (believed only noney being transported), the
prosecutor raised Forte's post-arrest silence in conjunction with

post-arrest interviews he gave:
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Q And you testified on direct that [the
Agent] told you that you were under arrest for
possessi on of cocai ne. Renenber that?

A. Yes.

Q And when you were arrested for possession
of cocaine and you were given an opportunity
to explain your involvenent you didn't claim
i gnorance, did you?

No, | did not.

Q You didn’t claimmstake, did you?

A No, | did not.

Q You didn’t claiminnocence, did you?

A No. | asked for a call—+ asked to cal
my | awyer.

Q You didn't say, “Wwoa, possession of

cocaine? There's clearly been sone m st ake.
| thought it was noney,” did you?

>

| asked to call ny | awer.

Q As a matter of fact, when given the
opportunity to explain your involvenent to | aw
enforcenent in this operation that you now
claim you thought was conpletely legal, you
lied to them didn't you?

A Did 1l lie to then? |In what respect?

Q Wll, let’s go through it because you
said that you don't really renenber the
conversati on. But [the Agent] did. As a
matter of fact, she nade a report of that
conversation

A. Yes, she did.

Q And she testified you lied to her, didn’'t
she?

A |’m not privy to that. Can we go over
t hat agai n?
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Q And you heard [the Oficer] ask you how
you got involved in the drug business, and you
didn't say “Drug business? |’'m not involved
in the drug business,” did you?

A [ The Oficer] never asked ne how | got
myself involved in the drug business, she
asked ne how | got nyself involved in this
si tuation.

Q And when asked by [the Oficer], you

didn't say at that tinme, “I’m innocent. I
don’t know anything about any cocaine,” did
you?

A | said, “Sonetinmes things happen beyond

your control.”

Q You didn't say to [the Oficer] when she
asked you how you got involved in this, “Hey,

hey, wait a mnute. | thought this was noney.
| didn’t know anything about cocaine,” did
you?

A No.

Q As a matter of fact, you didn't offer a
denial to [the Oficer], you offered an
expl anation?
A No. | was in handcuffs.

Forte did not object during this coll oquy.

Forte rested at the conclusion of his testinony, and the
Governnment had no rebuttal evidence. Shortly thereafter, a
conference was hel d outsi de of the presence of the jury to discuss,
inter alia, the time permtted for closing argunent. Pursuant to

Doyle v. Ohio, 426 U. S. 610 (1976) (Due Process C ause prohibits

i npeachnent of defendant’s excul patory story by using defendant’s
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post-arrest, post-Mranda silence), the district court sua sponte
cautioned the prosecutor “to be awfully careful in final argunent
about any Doyle error”. It noted that the Governnent was “all owed
to cross exam ne [ Forte]” about “inconsistent statenents he gave to
[the Agent] and other[s]” but recommended that she “stay away from
it entirely” and cautioned her that, if she was going to use it,
she shoul d carefully read the Doyl e precedent. (Enphasis added.)

Because Forte did not object to the reference to his post-
arrest silence, we review only for plain error. E.g., Garcia-
Flores, 246 F.3d 451. Again, we will only reverse if, inter alia,
there was a clear or obvious error that affected Forte's
substantial rights.

As nentioned, Doyl e held that the Due Process Cl ause prohibits
usi ng the defendant’s post-arrest, post-Mranda silence to i npeach
his excul patory story, offered for the first tinme at trial. It
forbids the Governnent’s exploitation of silence after the
Governnment has hel ped induce it by informng the defendant of his
right to remain silent. E. g., Jenkins v. Anderson, 447 U S. 231
(1980) (use of pre-arrest silence does not violate due process).

On the other hand, as the district court discussed wth
counsel, Doyle does not prohibit all use of post-arrest silence.
For exanple, Doyle is not violated by the inpeachnent use of a
defendant’s voluntary statenent nmade post-Mranda warnings.
Anderson v. Charles, 447 U S. 404, 408 (1980); Pitts v. Anderson,
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122 F.3d 275, 279-83 (5th Gr. 1997). In other words, and
consistent with the above-referenced coment by the district court,
“Doyl e does not apply to cross-exam nation that nerely inquires
into prior inconsistent statenents”, because “[s]uch questioning
makes no unfair use of silence” and “a defendant who voluntarily
speaks after receiving Mranda warnings had not been induced to
remain silent”. Charles, 447 U. S. at 408.
a.

It does not appear that the prosecutor’s references
constituted Doyl e-error. Even assum ng arguendo there was error,
it was not plain error. First, although the prosecutor clearly
intended to use Forte’s silence to i npeach the story he offered at
trial, it is not “clear” or “obvious” that this use viol ated Doyl e.

Forte did not exercise his right to remain silent after his
arrest and M randa warnings. He voluntarily waived his rights and
agreed to be interviewed, w thout the presence of his attorney, by
the Agent and later by the Oficer referenced in the above-quoted
col | oquy.

During these interviews, Forte clainmed he did not know the
contents of the suitcases; at trial, he testified he had believed
they contai ned nobney, not cocaine. As such, the prosecutor’s
cross-exam nation may be viewed as an attenpt to inpeach Forte
through the use of a prior inconsistent statenent (permtted by

Charles) rather than a plea for the jury to infer guilt fromhis
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exercise of his Fifth Anendnent rights (prohibited by Doyle). See
Pitts, 122 F. 3d at 281 (nost courts have hel d where post-arrest and
trial statenments involve the sanme subject nmatter and the post-
arrest statenent is sufficiently inconplete to be “arguably
i nconsi stent”, comrents upon om ssions are permtted).

b.

Even assumng a “clear” or “obvious” Doyle error, Forte has
not shown it substantially affected his rights; nor has he shown
the error was so significant that we shoul d exerci se our discretion
to correct it. In cases where Doyle error has been held
reversible, the critical error was the prosecutor’s closing
argunent use of an inference of guilt from post-arrest silence.
United States v. Rodriguez, 260 F.3d 416, 421 n.2 (5th Gr. 2001),
for instance, held the Doyle error was reversibl e,

enphasi z[ing], that it was the prosecutor’s

foregoing final comrent [during closing

argunent] that crossed the Doyle Iine. The

prosecutor’s questioning of [the defendant]

during cross-exanmnation was a permssible

attenpt to inpeach....
See also Garcia-Flores, 246 F.3d at 457 (gravanen of cl ai med Doyl e
violation focused on Governnent’s closing argunent). The

prosecutor heeded the district court’s advice and, during closing

argunent, did not refer to Forte' s post-arrest silence.
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Forte clainms the district court erred by instructing on
w || ful blindness because the evidence was insufficient to support
the instruction. During the charge conference, Forte agreed,
however, that a willful blindness instruction was “appropriate”.
Therefore, the court, wthout objection, instructed as foll ows:

You may find that [Forte] had know edge of a
fact if you find that [Forte] deliberately
cl osed his eyes to what would ot herw se have
been obvious to him \While know edge on the
part of [Forte] cannot be established nerely
by denonstrating that [Forte] was negligent,
carel ess, or foolish, know edge can be
inferred if [Forte] deliberately blinded
himself to the existence of a fact.

Because Forte did not object, we reviewonly for plain error.
See, e.g., FEp. R CGRM P. 30, 52(b); United States v. Gay, 96 F. 3d
769, 775 (5th Gr. 1996), cert. denied, 520 U.S. 1129 (1997). (In
fact, because Forte expressly agreed to the instruction, the
clainmed error is arguably invited error. See United States v.
Pankhurst, 118 F.3d 345, 349 (5th Gr.), cert. denied, 522 US.
1030 (1997) (agreeing in charge conference to |ater-chall enged
instruction nearly invited error).)

When reviewing a jury instruction, we determ ne “whether the
charge, as a whole, is a correct statenent of the | aw and whet her
it clearly instructed the jurors as to the principles of |aw
applicable to the factual issues confronting theni. United States

v. Farfan-Carreon, 935 F.2d 678, 680 (5th Cr. 1991) (internal

citations omtted). A “deliberate ignorance” or “wlfull
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bl i ndness” instruction is appropriate when “the facts support an
inference that the defendant was subjectively aware of a high
probability of the existence of illegal conduct, and ... he
purposefully contrived to avoid learning of the illegal conduct”.

United States v. Fierro, 38 F.3d 761, 772 (5th Cr. 1994), cert.

denied, 514 U. S. 1051 (1995) (internal citations omtted).

Forte does not contend that the instruction m sstated the | aw
Rat her, he maintains the evidence was insufficient to support it
because nothing denonstrated his conscious purpose to avoid
enl i ght ennent .

The instruction was supported by Forte’s testinonial denial of
hi s know edge t hat Gegg and Laken were transporting cocai ne and his
claim he thought they were instead carrying noney. Inter alia,
Forte testified on direct exam nation as foll ows:

Q What did you start thinking, they're in
Panama, they’'re in Mxico Cty, they' re
bringing noney? Sonehow your mnd had to be
wor king, like, what’'s all this about. | nean,
just basic curiosity. Did you make any
assunptions? |If so, what were they?

A In all honesty, that was [Thonpson’ s]
busi ness. So, | didn't think it was
necessarily ny place to delve into that as
long as at the end of the day, he would stick
to his end of the agreenent and provide ne the
noney. . ..

5.
Citing Apprendi v. New Jersey, 530 U S. 466 (2000), and Ring

v. Arizona, 536 U S. 584 (2002), Forte maintains that, because a
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quantity and type substance were charged in the indictnent, the
Governnent had to prove these el enents beyond a reasonabl e doubt.
The court instructed the jury, w thout objection:

The governnent is not required to show that

[ Forte] knew that the substance involved was

cocai ne. It is sufficient if the evidence

establi shes beyond a reasonable doubt that

[ Forte] possessed with intent to distribute a

control |l ed substance.
Agai n, unobjected-to instructions are reviewed only for plain
error.

Forte’s contention is foreclosed by our recent decision in
United States v. Ganez- Gonzal ez, 319 F. 3d 695 (5th Gr. 2003): the
Governnment is not required to prove a defendant’s nens rea
regarding the type and quantity of a controll ed substance for drug
possessi on of f enses.

6.

The district court excused a juror after deliberations had
begun and substituted an alternate. Deliberations began late in
the norning of 5 Septenber 2001. Early that afternoon, the court
received a note fromthe jury seeking direction because one of the
jurors had limted English proficiency.

The court advi sed counsel t hat, if the juror was
i ncapaci tated, the court could excuse her and either proceed with
only 11 jurors or substitute an alternate. It then conducted an
evidentiary hearing (al though one was not required) to determne if

the juror was incapacitated. See United States v. Virgen-Mreno,
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265 F.3d 276, 288 (5th Gr. 2001), cert. denied, 534 U S. 1095
(2002) .

The juror testified: she only spoke a little English; she
only understood the testinony in the case “[a] |ittle bit, not too
much”; and she was unable to communi cate in English with her fell ow
jurors. After giving counsel the opportunity to recommend
addi tional questions for the juror (they had none), the court rul ed
that the juror was not conversant in English, did not understand
the testinony, and could not read docunents in English. Wthout
obj ection, the court excused the juror, recalled an alternate, and
ordered the jury to begin its deliberations anew.

A district judge's decision to renove a juror he believes is
inpaired is reviewed only for abuse of discretion. E. g., United

States v. Huntress, 956 F.2d 1309, 1312 (5th Gr. 1992), cert.

deni ed, 508 U.S. 905 (1993).

[I]t is wthin the trial judges’s sound
discretion to renobve a juror whenever the
judge becones convinced that the juror’s
abilities to perform his duties becone
i npai r ed. W will not disturb the judge's
deci sion unless we find that it prejudiced the
def endant or another party. Prejudice occurs
when a juror is discharged wthout factual
support or for a legally irrelevant reason.

ld. (internal citations omtted).

Forte maintains: the juror was not inconpetent; and, even if

she were (and her dism ssal proper), the district court shoul d have
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i nstead proceeded with 11 jurors. Because Forte did not object, we
review only for plain error.
a.

Di sm ssing the juror, who the court had good reason to believe
was i npaired (based on the jury’s note and her own testinony), was
not error, nmuch less plain error; the decision fell well within the
court's broad discretion. The juror was dismssed with factual
support and for a legally-relevant reason (inability to fulfill her
duties as a juror).

b.

Li kewi se, substituting the alternate for the dism ssed juror,
rather than proceeding with 11, was not error, nuch less plain
error. Substitution is allowed by FED. R CRMP. 24(c)(3):

Retention of Alternate Jurors. Wen the jury
retires to consider the verdict, the court in
its discretion nmay retain the alternate jurors
during deliberations. |If the court decides to
retain the alternate jurors, it shall ensure
that they do not discuss the case with any
ot her person unless and until they replace a
regular juror during deliberations. If an
alternate juror replaces a juror after
del i berati ons have begun, the court shall
instruct the jury to begin its deliberations
anew.

Before the jury began its deliberations, the court permtted
the alternate to | eave the courthouse after instructing himnot to
di scuss the case with anyone because he could be required to serve

if one of the jurors becane i ncapacitated. The court also told the

alternate it would call him and advise him once the jury had
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reached a verdict. After the court excused the incapacitated
juror, and before recalling the alternate, it confirnmed, by
t el ephone, that the alternate had not spoken to anyone about the
case. And, consistent with the rule, post-substitution the jury
was instructed “to begin its deliberations anew . Forte does not
contend that the rule was not followed.

7.

Forte clains the evidence was insufficient to support his
conviction for possession with intent to distribute cocaine. He
chal | enges only the sufficiency of the evidence on the “know edge”
el ement, claimng the evidence establishes that he only knew noney
was bei ng transport ed.

Forte did not nove for a Federal Rule of Crimnal Procedure 29
judgnent of acquittal. Normally, evidence is sufficient if, after
viewing all evidence in the light nost favorable to the verdict,
any rational trier of fact could have found the essential el enents
of the of fense beyond a reasonabl e doubt. See, e.g., United States
v. Herrera, 313 F.3d 882, 884 (5th Gr. 2002) (en banc), cert.
denied, 71 U S.L.W 3567 (U.S. 3 Mirch 2003) (No. 02-8782).
However, where, as here, a defendant fails to request a judgnent of
acquittal, our review is |limted, inter alia, to determning
whet her “the record is devoid of evidence pointing to guilt”. Id.
at 885. See also, e.g., Delgado, 256 F.3d 264, 274 (5th Gr.

2001).

34



Forte contends, on the other hand, that he preserved his
sufficiency claimby objecting to the inconsistency of the verdicts
(conviction for possession, acquittal for conspiracy). Thi s
contention is wthout nerit. E.g., United States v. Haney, 429
F.2d 1282 (5th Cir. 1970)(sufficiency of evidence not preserved
where no notion for judgnent of acquittal). In the alternative,
Forte asserts (for the first tinme in his reply brief) that, if
i ndeed there was no acquittal notion, then counsel was ineffective
for failing to so nove. Again, generally, we do not reviewissues
raised for the first time in a reply brief. Even if we did, we
woul d not review this ineffective assistance of counsel claim on
this direct appeal; anong ot her reasons, it has not been addressed
by the district court. E.g., United States v. Arnendari z- Mata, 949
F.2d 151 (5th Gir. 1991), cert. denied, 504 U.S. 945 (1992).

Needl ess to say, the record is far from devoid of evidence
that Forte know ngly possessed with intent to distribute cocaine.
Three wi t nesses ( Thonpson, Robi nson, and CGegg) testified that Forte
knew cocai ne was bei ng transport ed.

There was evidence that, inter alia: Thonpson was an
experienced drug trafficker who contracted with Forte to recruit
young females to transport cocaine; Thonpson explained to Forte
that the cocaine would be hidden in freezer packs to escape
detection by drug-sniffing dogs and x-rays; Forte recruited

Robi nson in May 2000 to carry such packs fromPanama to Mexico Gty
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and then to Reynosa, Texas; and, upon Robinson's return, Forte
explained to her the chem cal process to liquify the cocaine for
travel in the frozen freezer packs and then to extract it.

Regardi ng the count of conviction, there was evidence that,
inter alia: Forte recruited Gegg and Laken to transport freezer
packs of cocaine; although Forte told them they would be
transporting cash, Gegg confronted him by telephone when she
di scovered (12 July 2000) she woul d be transporting cocaine; Forte
directed Gegg to return to New York that night, before the ice
packs nelted (recorded conversation); when Forte | earned the wonen
could not return until the next norning, he instructed Gegg to put
the “ice creanf on ice to prevent its nelting (recorded
conversation); “ice creanf was a code nane for the freezer packs
contai ni ng cocai ne; Forte was concerned about the possibility of
raising a “red flag” to |l aw enforcenent (recorded conversation);
and, when Cegg arrived at the airport, she told Forte she was
concerned that the “ice creanf could nelt if she took a taxicab to
his apartnment, and he reassured her it would be fine (recorded
conversation).

C.

For sentencing, Forte contends: (1) the nmanagenent-role
enhancenent shoul d have been proven to the jury beyond a reasonabl e
doubt and was ot herw se inproper; (2) the safety val ve shoul d have

been applied; (3) Forte deserved an “aberrant behavior” downward
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departure; and (4) he was punished for exercising his right to
trial.
1
For the | eadership enhancenent, Forte presents two cl ains.
For the first tinme on appeal, he contends that the court erred by
using a preponderance of the evidence standard in naking the
assessnent. According to Forte, Apprendi, 530 U S. 466, requires
the managerial role to be proved to a jury beyond a reasonable
doubt . Next, he contends that the facts did not support the
enhancenent; he maintains he did not manage anyone, but nerely
passed on Thonpson's directions.
The district court adopted the Pre-Sentence Investigation
Report (PSR) and i ncreased Forte' s base offense | evel by three for
bei ng a manager or supervisor, pursuant to U. S.S.G § 3B1.1(b). It
provi des:
| f the defendant was a manager or supervisor
(but not an organizer or leader) and the
crimnal activity involved five or nore
participants or was otherwi se extensive,
i ncrease by 3 levels.

Forte objected to the enhancenent.

The Apprendi question is a legal issue, normally reviewed de
novo. See, e.g., United States v. Doggett, 230 F.3d 160, 165 (5th
Cr. 2000), cert. denied, 531 U S. 1177 (2001). Because it was not

raised in district court, it is reviewed only for plain error.

Assignnent of a |leadership role is reviewed only for clear error.
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E.g., United States v. Peters, 283 F.3d 300, 314 (5th Cr. 1990),
cert. denied, 535 U. S. 1071 (2002).
a.

Regar di ng Apprendi, the district court did not err, nmuch | ess
commt plain error, in applying the preponderance standard rather
than requiring the jury to decide the |eadership issue under the
reasonabl e doubt standard. Factual determ nations by the district
court that sinply dictate a sentence within the statutorily all owed
range are not called into question by Apprendi. E.g., United
States v. Mranda, 248 F. 3d 434, 444 (5th Gr.), cert. denied, 534
U S 980 (2001); United States v. Garcia, 242 F.3d 593, 599 (5th
Cir. 2001).

In fact, we have specifically rejected the clai mthat Apprendi
requires a |eadership role to be proven to a jury beyond a
reasonabl e doubt. United States v. dinton, 256 F.3d 311 (5th
Cr.), cert. denied, 534 US 1008 (2001). Forte contends,
however, that the recent decision in Ring, 536 U.S. 584, reinforces
hi s readi ng of Apprendi and denonstrates our court has been readi ng
Apprendi too narrowWy. Ring, however, sinply held (consistent with
our case |l aw) that, where enunerated aggravating factors operate as
the functional equival ent of an el enent of a greater offense, they
must be proven beyond a reasonable doubt to the jury. 536 U. S.
584. See also United States v. Matthews, 312 F.3d 652 (5th Cir.
2002) (post-Ri ng)(key factor in whether elenent nust be proved to

38



jury beyond reasonable doubt is whether it exceeds statutory
maxi mum penal ty).

The | eadershi p assessnent did not operate as the functional
equi val ent of an elenent of a greater offense; in other words, it
did not increase the sentence above the statutorily inposed range.
Forte’s sentence is wthin the statutory maxi numof life.

b.

Nor did the district court commt clear error in assessing a
managenent role. The enhancenent requires an activity that
i nvol ved five or nore persons (Forte, Thonpson, Gegg, Laken, and
Flores) and a role as a nmanager or supervisor (but not as a | eader
or organizer, which warrants a greater enhancenent). U S S G 8§
3B1. 1(b).

I n determ ni ng whether a role was managerial or supervisory,
courts consi der

t he exerci se of decision making authority, the
nature of participation in the conm ssion of

the offense, the recruitnent of acconplices,
the clained right to a larger share of the

fruits of the crineg, the degree of
participation in planning or organizing the
of fense, the nature and scope of the illegal

activity, and the degree of control exercised
over others.

US S G 8 3Bl.1 n.4. The purpose of the assessnent is to punish
nmore severely those who “tend to profit nore [froman of fense] and
present a greater danger to the public and/or are nore likely to

recidivate.” US.S.G § 3Bl1.1, cnt
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Forte instructed the wonen regardi ng details; throughout the
of fense, Gegg called Forte for instructions. For exanple, Forte
told the wonmen to return to New York from Houston (12 July); when
t hat was not possible, he instructed themto put the “ice creanf on
ice. He alsoinstructed themto exchange their tickets for alater
flight on the sane airline rather than fly on another carrier, in
order to not raise suspicions.

Forte was a mmjor participant, who worked closely wth
Thonpson to coordi nate the pick up, transportation, and delivery of
cocai ne. Thonpson’s cellular telephone records indicate 22
t el ephone call s between himand Forte on the day before the arrest.
Forte also recruited the wonen, arranged their itineraries, and
gave them directions (e.g., where to go when they arrived in
Harlingen). He kept in touch with themby tel ephone throughout the
day, providing instructions and advi ce.

Regarding the fruits of the crinme, Thonpson agreed to pay
Forte $10,000 on a per trip basis to recruit the female couriers.
Forte was responsi ble for paying his couriers out of that anount.
On 5 July 2000, Forte agreed to pay Gegg and Laken $1000 each for
the Texas to New York trip. Thonpson, not Forte, reinbursed the
wonen for their travel expenses. Thus, Forte’s net share was
$8000, conpared to $1000 for each wonman.

Finally, Forte and at |east four others transported

approximately 13 kil ograns of cocaine from Harlingen to Newark
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The entire operation took several days to execute and involved
various hotels and airports in Harlingen, Houston, and Newark

In sum it is true that Thonpson exercised nore of a
| eadership role than Forte in organi zing the offense. But, Forte’'s
enhancenent was for nmanagenent, not | eadership.

2.

Forte maintains the court failed to apply the safety valve
guideline, U S.S.G 8 5Cl1.2, because it inproperly assessed hima
managenent rol e. Forte did not object to not applying the
reduction. Therefore, although whether to apply 8 5Cl.2 is
normal ly reviewed for clear error, United States v. Flanagan, 80
F.3d 143, 145, here we review only for plain error.

To be eligible for the safety valve provision of 18 U S.C. 8§
3553(f), adopted verbatimin U S S G § 5Cl.2, a defendant nust
meet five requirenents: (1) he did not have nore than one crimna
hi story point; (2) he did not use, or threaten to use, violence or
possess a firearm (3) the offense did not result in death or
serious bodily injury; (4) he was not a nmanager or supervisor; and
(5) he truthfully provided all information concerning the offense
to the Governnent before the sentencing hearing. 18 U S.C 8§
3553(f); U.S.S.G § 5Cl. 2.

Because Forte does not qualify for the safety val ve reducti on,
there was no error, nuch less plain error. As discussed supra,

Forte was properly assessed a nanagerial role; therefore, he does
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not satisfy the fourth factor. W need not address whether he
provided information to the Governnent.
3.

According to Forte, the district court erred by denying a
downward departure for aberrant behavior, based upon acquitted-
count conduct. He clains the court relied inproperly on evidence
pertaining to the conspiracy count, for which he was acquitted. At
the sentencing hearing, the district court ruled:

[ Forte] was involved in a sophisticated drug
distribution schene that got drugs from
Colunmbia, to Mexico, to the United States, to
New York and Canada. He was an integral
manager of that schene, and he did it for the
nmoney over quite a long period of tine. So
there was not an incident of aberrant
behavior. He was doing it for the noney. He
was a professional drug dealer in it for the
noney.

Forte did not object to the nowclained reliance on acquitted-count
conduct as a basis for the downward departure denial.

The district court did not erroneously believe it | acked the
authority to depart. Instead, it refused to do so. Therefore, we
lack jurisdiction to review this issue.

A defendant’ s general dissatisfactionwith his
sent enci ng range provi des no ground for review
of a district court’s refusal to grant a
downwar d departure. W have jurisdiction only
if the refusal was in violation of the law. A
refusal to depart downward is a violation of
the law only if the district court’s refusa
i s based on the m staken belief that the court
| acked discretion to depart.
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United States v. Garay, 235 F.3d 230, 232 (5th Cr. 2000), cert.
denied, 532 U S 986 (2001) (internal citations and footnotes
omtted).

4.

Forte's final contentionis that the district court inproperly
sentenced him w thin the guidelines’ range, nore harshly than Gegg
and Laken because he exercised his right toatrial and declined to
cooper at e. He asserts that the district court indicated its
intention to depart downward based on di sproportionate sentences
gi ven CGegg and Laken (18 nonths each), but ultimately declined to
do so.

Bef ore pronouncing sentence, the district court considered
departing downward fromthe bottomof the guidelines range (168 to
210 nonths) to the ten-year mandatory mninum  Forte contended:
he was a good person gone astray; he tutored an underprivil eged
yout h; he recei ved an extraordi nary education; he used his nusical
career to pronote norality; and he had no know edge of, or control
over, the purity of the cocai ne. The Governnent objected to a
downward departure, and the district judge held that none of the
points Forte had raised justified one.

Next, the district judge expressed concern about the disparity
bet ween the proposed sentence for Forte and those given CGegg and
Laken, noting: “O course, that disparity is because of a nunber

of factors: his roleinthe offense, [and] the fact that they pled
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guilty and agreed to cooperate”. (Enphasis added.) The court then
asked the Governnent to explain what additional deterrent effect
would be achieved, or penological interest served, by the
additional 48 nonths Forte woul d serve at 168 nonths as opposed to
120 nonths (the mandatory m ni num. The Governnent enphasized
Forte’s decision to go to trial rather than cooperate. The
district court then declined to grant the downward departure.

As discussed supra, we have no jurisdiction to review a
district court’s decision not to depart from the sentencing
gui delines, unless that court believed it |acked authority to do
so. Regarding a departure on the basis of disparity, the district
judge did not believe he could not depart; instead, he considered
doi ng so and decided it woul d not be appropriate. Accordingly, we
lack jurisdiction to review that decision.

L1l

For the foregoing reasons, that portion of Forte's appeal
concerni ng deni al of a downward departure i s DI SM SSED; the rulings
contested in the bal ance of the appeal are AFFI RVMED. Accordingly,

Forte's conviction and sentence are AFFI RVED

44



