IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21156
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
RODOLFO VELA- | BARRA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 01-CR-583-1

 July 25, 2002
Before DAVIS, DUHE, and DeMOSS, Circuit Judges.
PER CURI AM !

Rodol fo Vel a-1 barra (Vel a) appeals his guilty-plea conviction
and sentence for illegal reentry foll owi ng deportation in violation
of 8 US. C 8§ 1326(a) and (b)(1). He argues that the district
court erred in considering the presentence report fromhis previous
alien snmuggling offense to determne that a 16-1evel increase in

hi s of f ense | evel was war r ant ed under US. S G

8§ 2L1.2(b)(1)(A(vii); that the special cost-paynent condition of

! Pursuant to 5THCGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



hi s supervised rel ease contained in the witten judgnent conflicts
wth his oral sentence and is an inpermssible delegation of
authority to the probation officer; and that the sentencing-
enhancing provisions of 8 USC 8§ 1326(b) are facially
unconsti tutional .

In asserting that the district court msapplied U S S G
8§ 2L1.2(b)(1)(A(vii), Vela contends that the reasoning from our
decisions interpreting the “career offender” guidelines, US S G
88 4B1.1 and 4Bl. 2, should be applied in his case. Ininterpreting
t hose provisions, this court has held that only conduct charged in
the indictnent, and not the underlying conduct, may be consi dered
in determning whether the offense is a crine of violence or a

control |l ed substance offense. See United States v. Gitan, 954

F.2d 1005, 1009-11 (5th Gr. 1992); United States v. Fitzhugh, 954

F.2d 253, 254-55 (5th Cr. 1992). | nportantly, our holdings in
Gaitan and Fitzhugh were based on specific | anguage contained in
the coomentary to U.S.S.G 8 4B1.2, limting the sentencing court’s
inquiry to the conduct alleged in the indictnent in determ ning
whet her the enhancenent applies. See Gaitan, 954 F.2d at 1009-11

See Fitzhugh, 954 F.2d at 254-55.

Neither U S. S .G § 2L1.2 nor its comentary contains such
limting | anguage. Furthernore, U S.S.G 8 1B1.3 instructs that
when det erm ni ng t he defendant’s “specific of fense characteri stics”
under Chapter Two of the @iidelines, “[c]onduct that 1is not

formally charged or is not an el enent of the offense of conviction
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may enter into the determnation of the applicable guideline
sentencing range.” US SG § 1B1.3, coment. (backg' d.).

Al t hough Vel a cites to our decisions in United States v. Zaval a-

Sustaita, 214 F.3d 601 (5th Gr.), cert. denied, 531 U S 982

(2000), and United States v. Martinez-Cortez, 988 F.2d 1408 (5th

Cr. 1993), as support for his argunent, those cases involved the

interpretation of statutes not at i ssue here. Zavala-Sustaita, 214

F.3d at 604-08 (interpreting “sexual abuse of a mnor” under 8

U S.C. § 1101(a)(43)(A)); Martinez-Cortez, 988 F.2d at 1410-14

(interpreting 18 U . S.C. 8§ 924(e)). W conclude, therefore, that
the district court did not msapply US.S.G 8§ 2L1.2(b)(1) (A (vii).
As Vela concedes, this court’s recent decision in United

States v. Warden, 291 F.3d 363, __ (5th Gr. 2002), 2002 W

977273, forecl oses his argunents regardi ng t he speci al cost - paynent
condition of his supervised rel ease.

Vela lastly contends, for the first tine on appeal, that the
sent ence- enhanci ng provisions contained in 8 U S.C. § 1326(b) are

facially unconstitutional in |ight of Apprendi v. New Jersey, 530

U S. 466 (2000). Vel a acknow edges that his argunent is forecl osed

by Al nendarez-Torres, 523 U S. 224 (1998), but seeks to preserve

the issue for further review
Based on the foregoing, the district court’s judgnent is

AFFI RVED.



