IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21113
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
PAUL JESSI E ONTI VEROS

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 01-CR-135-1

Cct ober 30, 2002
Bef ore DeMOSS, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM *

Paul Jessie Ontiveros appeals fromhis sentence foll ow ng

his guilty-plea conviction for being a felon in possession of a

firearm Ontiveros argues that his sentence viol ates Apprendi v.
New Jersey, 530 U S. 466 (2000). Specifically, Ontiveros asserts
that the sentencing enhancenents resulting in the presentence
report’s guideline range cal cul ati on predi sposed the district

court to sentence himat the high end of the statutory range.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Ontiveros challenges the district court’s authority to inpose
sent enci ng enhancenents based only upon a finding of a
preponderance of the evidence. Because Ontiveros did not raise
his Apprendi challenge in the district court, we review for plain

error. See United States v. Mreno, 289 F.3d 371, 372 (5th Gr.

2002) .

Al t hough Ontiveros’ sentencing enhancenents resulted in a
gui del i ne sentence beyond the statutory range, he was
neverthel ess sentenced to the ten-year statutory nmaxi mum pursuant
to 18 U S.C 8§ 924(a)(2). Accordingly, there was no Apprendi

violation. See United States v. Doqggett, 230 F.3d 160, 166 (5th

Cr. 2000), cert. denied, 531 U S. 1177 (2001); United States v.

Keith, 230 F.3d 784, 787 (5th Cir. 2000), cert. denied, 531 U S
1182 (2001).

AFFI RVED.



