IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21048
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ARMANDO RAM REZ, JR ; ARVANDO RAM REZ, SR.,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Southern District of Texas
USDC No. H01-CR-72-2

* January 31, 2003
Bef or e BARKSDALE, DEMOSS and BENAVI DES, Cl RCU T JUDGES.
PER CURI AM *

Armando Ramrez, Jr., and Armando Ramrez, Sr., appeal from
their convictions and sentences for conspiracy to possess wth
intent to distribute five kilogranms or nore of cocaine and aiding
and abetting the possession with intent to distribute five
kil ograns or nore of cocaine in violation of 21 U S.C. 88 841 and

846 and 18 U. S.C. § 2. Bot h defendants argue that the district

court erred by enhancing their sentences for | eadership rol es under

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



US S G 8§ 3B1L.1. W conclude based on the trial testinony and
information in the presentence reports that it was not inplausible
that each defendant at sone point directed the actions of co-
conspirator Eloy Garcia and that it was not clearly erroneous for

the district court to apply the enhancenents for | eadership roles.

See United States v. Cooper, 274 F.3d 230, 247 (5th Cr. 2001);

United States v. QOcana, 204 F.3d 585, 592 & n.7 (5th Gr. 2000);

United States v. Valencia, 44 F.3d 269, 272 (5th GCr. 1995).

The defendants al so argue that the district court incorrectly
attributed drug quantities to them W conclude that, at a
m ni mum the evidence and testinony at trial was sufficient to hold
each defendant responsible under relevant conduct for the drug
anopunts involved in the June 1999 and January 2000 |oads, and
therefore the district court did not clearly err in assigning the

hi ghest base of fense | evel to each defendant. See United States v.

Buchanan, 70 F.3d 818, 829 (5th Cir. 1995); see also U S.S.G 88§
2D01.1, 1B1. 3.

The defendants next argue that the Governnent engaged in
prosecutorial msconduct during closing argunents by inproperly
vouching for the credibility of cooperating wtnesses and by
m sstating the elenents of the offense. The defendants concede
that no objection was nmade in the district court to the alleged
m sconduct, and therefore our review is for plain error. See

United States v. Washington, 44 F.3d 1271, 1278 (5th G r. 1995);

see also FeED. R CRM P. 52(b). W conclude that the defendants



have not shown plain error in the prosecutor's conments concerning
the truthful ness of the witnesses or his comments asking the jury
to believe that a tel ephone conversation involved a di scussion of

cocai ne. See Washington, 44 F.3d at 1278. They have al so not

shown inpropriety in the prosecutor's comments allegedly shifting
the burden of proof to them Moreover, even if the comrent was
i nproper, there is no showng that the coment affected their
substantial rights given that the district court correctly

instructed the jury on burden of proof. See Zafiro v. United

States, 506 U. S. 534, 540 (1993)("'juries are presuned to follow

their instructions'")(citation omtted). Likew se, the defendants
have not shown that the prosecutor msstated the el enents of the
offense by failing to stress that the jury had to find a drug
quantity in order to convict. Further, the district court properly
instructed the jury on this elenent of the offense, and there is no

plain error.

Lastly, the defendants rely on Apprendi v. New Jersey, 530

US 466 (2000), to argue that their sentences were i nproper
because the district court, rather than the jury, made
determ nations under the sentencing guidelines concerning their
| eadership roles and the specific drug quantities. The defendants
concede that the district court's determ nations did not increase
their sentences beyond the statutory maximum W have held that
guideline factors that enhance a sentence within the statutory

sentencing range do not inplicate Apprendi. See United States v.

3



Keith, 230 F.3d 784, 787 (5th Gr. 2000). W are bound by this

precedent. United States v. Taylor, 933 F.2d 307, 313 (5th Gr.

1991) .

AFF| RMED.



