IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21039
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
STEVEN CORNELL JOHNSON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 01-CR-306- ALL

Oct ober 17, 2002
Bef ore GARWOOD, W ENER, and DENNI'S, Circuit Judges.
PER CURI AM:

Steven Cornell Johnson appeals his conviction and sentence
followng his guilty plea to possession wth the intent to
distribute crack cocaine, aviolation of 21 U S.C. § 841(a)(1). He
raises the followng three argunents on appeal: (1) whether 21

US C 8§ 841(a) and (b) are unconstitutional in Iight of Apprendi

v. New Jersey, 530 U. S. 466 (2000); (2) whether the district court

"Pursuant to 5THCQR R 47.5 the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



commtted plain error in assigning Johnson four crimnal history
points; and (3) whether the district court erred in enhancing
Johnson’s sentence pursuant to U S.S.G § 2D1.1(B)(1).

Johnson concedes that the i ssue whether 21 U.S.C. § 841(a) and
(b) are unconstitutional in light of Apprendi is foreclosed by
United States v. Slaughter, 238 F.3d 580, 582 (5th Cr. 2000),
cert. denied, 532 U S 1045 (2001), and he raises it only to
preserve its further review The issue is indeed foreclosed by
Sl aughter, as well as by United States v. Fort, 248 F.3d 475, 482
(5th Gr.), cert. denied, 122 S.Ct. 405 (2001), and we are bound by
t hose deci sions absent an intervening Suprene Court decision or a
subsequent en banc decision. See United States v. Short, 181 F.3d
620, 624 (5th Cir. 1999).

We hold that even if the district court erred in using two
1990 sentences to increase Johnson’s crimnal history points,
Johnson cannot survive the plain error standard of revi ew because
notw thstanding the error, the district court could have inposed
t he sane sentence. See United States v. Leonard, 157 F. 3d 343, 346
(5th Cr. 1998); United States v. Alford, 157 F. 3d 825, 830-31 (5th
Cir. 1998); United States v. Ravitch, 128 F.3d 865, 871 (5th Cr

1997).' United States v. Cabral-Castillo, 35 F.3d 182 (5th Cir.

Johnson’s counsel, responding to the district court’s
sentencing inquiry “lI didn’t think there was any objection to the
calculation of the crimnal history,” stated “No, Your Honor.”

We also note in passing that the district court’s statenents
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1994), is not in point because there resentenci ng of the appell ant
in question was required anyway on the basis of his properly
preserved error and because on the ot her enhancenent objection had
been made al t hough not on the appropriate basis.

We further hold that the district court did not clearly err in
its inposition of the U S.S.G 8§ 2D1.1(b) (1) enhancenent. There is
no question that a firearm was present during the offense;
therefore, the district court should have applied the enhancenent
unless it was clearly i nprobabl e that the weapon was connected with
the offense. See U S. S G § 2D1.1, coment. (n.3). Possessi on
need only be established by a preponderance of the evidence.
United States v. Wbster, 960 F.2d 1301, 1311 (5th Cr. 1992).
G ven these standards, the district court’s finding was not clearly
erroneous. See id.

AFFI RVED.

at sentencing suggest that it mght well have considered its 188
month sentence appropriate even if it were at the top of the
appl i cabl e gui del i ne range.



