IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20929
Summary Cal endar

ANTHONY L. PI ERCE
Pl ai ntiff-Appellant,
ver sus
WAYNE SCOTT, Director, Texas Departnent
of Crimnal Justice; BRUCE THALER
AKBAR SHABAZZ,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H-97-CV-3512

 July 25, 2002
Before JONES, SMTH, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

On appeal after remand fromthis court, Anthony L. Pierce,
Texas prisoner # 587, appeals the grant of summary judgnent
dism ssing his 42 U S.C. § 1983 action alleging that the prison
policy requiring himto shave violated the Ei ghth Arendnent

because it caused hi m nedi cal problens related to his

pseudofolliculitis barbae (PFB). This court reviews the grant of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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summary judgnent de novo. See Tolson v. Avondale Indus., Inc.,

141 F. 3d 604, 608 (5th Gr. 1998).

To prevail on an Eighth Arendnent cl ai mof deliberate
indifference, a plaintiff “nust allege acts or om ssions
sufficiently harnful to evidence deliberate indifference to

serious nmedical needs.” See Estelle v. Ganble, 429 U S. 97, 106

(1976). The record does not support Pierce’s claimthat he was
disciplined for refusing to shave when he had a valid shaving
pass. His argunent that he should have been issued a pernmanent
shavi ng pass represents only his disagreenent with the refusal to
i ssue hima permanent shavi ng pass, and he has not shown any

exceptional circunstances nmaking this di sagreenent actionable.

See Banuelos v. MFarland, 41 F.3d 232, 235 (5th Cr. 1995). Nor
does the record support his contention that his PFB is a serious
medi cal condition.

Wiile this case was on renmand, Pierce asserted a new due
process claimchallenging his disciplinary convictions for
violating the prison’s shaving policy. Assumng this claimwas
properly presented to the district court, it clearly fails as a
matter of | aw because Pierce has not alleged the infringenent of
a protected liberty interest. Pierce conplains only of cel
restrictions and | ost conmm ssary privileges, neither of which

i nplicate due process concerns. Madison v. Parker, 104 F.3d 765,

767-68 (5'" Cir. 1998); see Sandin v. Conner, 515 U. S. 472, 485

(1995) .
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Accordingly, the judgnent of the district court is AFFI RVED.

Pierce’s notion to file an out-of-tine reply brief is DEN ED



