IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20782

JAMES BLAKE COLBURN

Petitioner - Appellant

V.

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON

Respondent - Appell ee

Appeal fromthe United States District Court
for the Southern District of Texas
499- CV- 4200

May 9, 2002
Before KING Chief Judge, and JOLLY and DEMOSS, Circuit Judges.
KING Chief Judge:”
Petitioner - Appellant Janes Bl ake Col burn was convicted and
sentenced to death in Texas state court for the capital nurder of
Peggy Murphy. He now requests a certificate of appealability to

appeal the federal district court’s denial of habeas corpus

Pursuant to 5THGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



relief under 28 U S.C. § 2254. For the follow ng reasons, we
DENY Col burn’s request for a certificate of appealability.
| . Factual and Procedural History

On June 26, 1994, Col burn net Peggy Mirphy while wal ki ng
across a road to visit a friend. Mirphy was hitchhi king on the
road, which was near Col burn’s apartnment. Col burn invited Mirphy
up to his apartnment for a drink of water. After unsuccessfully
attenpting to force Miurphy to have sexual intercourse with him
Col burn killed Murphy in his apartnent by choking her and
stabbing her in the neck wwth a knife. Colburn then went to a
nei ghbor’ s apartnent and asked the nei ghbor to call the police.

Col burn was indicted on August 10, 1995, for the offense of
capital nmurder.! During his trial, the jury heard Col burn
describe his encounter with Murphy in a videotaped confession.
The jury found Col burn guilty of capital nurder. Pursuant to
Article 37.071, Section 2 of the Texas Code of Crim nal
Procedure, the jury was presented with two special issues at the

sentenci ng phase of Colburn’s trial.? On Cctober 10, 1995, the

! Colburn’s attenpted aggravated sexual assault of Mirphy
el evated her nurder to a capital offense. Tex. PeENAL COoDE ANN.
§ 19.03(a)(2) (Vernon 1994).

2 The special issues presented to the jury were as

fol |l ows:
(1) Whether there is a probability that the
def endant, Janes Bl ake Col burn, would conmt
crimnal acts of violence that would
constitute a continuing threat to society?
(2) Whether taking into consideration all of
t he evidence, including the circunstances of
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jury returned an affirmative answer to the first special issue
concerni ng future dangerousness and a negative answer to the
second special issue concerning whether mtigating circunstances
would warrant a |life sentence. Accordingly, the trial court
sentenced Col burn to death by lethal injection, as the jury’'s
findings required under Article 37.071, Section 2(g) of the Texas
Code of Crimnal Procedure. Tex. Cooe CRM Proc. ANN. art. 37.071,
8 2(g) (Vernon Supp. 2002).

On direct appeal, the Texas Court of Crim nal Appeals

affirnmed Col burn’s conviction and sent ence. Col burn v. State,

966 S.W2d 511 (Tex. Cim App. 1998). Colburn did not file a
petition for wit of certiorari to the United States Suprene
Court. On January 17, 1997, Colburn filed a state petition for
writ of habeas corpus. The trial court recommended that the wit
be deni ed, and on Decenber 2, 1998, the Texas Court of Crim nal
Appeal s deni ed habeas relief to Colburn. The Court of Crim nal
Appeal s adopted nost of the findings of fact and concl usi ons of

| aw recomrended by the trial court but specifically refused to

adopt ot hers.

the offense, the defendant’s character and
background, and the personal noral
culpability of the defendant, that there is a
sufficient mtigating circunstance or
circunstances to warrant that a sentence of
life inprisonnent rather than a death
sentence be i nposed?



One year later, on Decenber 2, 1999, Colburn filed his
federal habeas petition in federal district court. The director
of the Texas Departnent of Crimnal Justice (“Respondent”) filed
a notion for summary judgnent, and Col burn filed a cross-notion
for summary judgnent. The district court granted summary
judgnment in favor of Respondent, denied Col burn habeas relief,
and denied Col burn’s request for a certificate of appealability
(“CAA") on all of his clainms on May 21, 2001. Col burn tinely
appeal ed the district court’s denial of habeas relief, seeking a
COA fromthis court on four issues: (1) whether the district
court erred when it found Col burn’s procedural conpetency claim
to be defaulted and, alternatively, whether the district court
erred in denying Col burn relief on the nerits of that claim (2)
whet her the district court erred in denying Colburn relief on his
claimthat he was inconpetent to stand trial; (3) whether the
district court erred in denying Col burn relief on his claimthat
he received ineffective assistance of counsel due to his
attorneys’® failure to request a conpetency hearing prior to
trial; and (4) whether the district court erred in denying
Col burn relief on his claimthat he received ineffective
assi stance of counsel due to his attorneys’ msuse of expert

W t nesses.

3 Jerald Crow and F.M “Rick” Stover represented Col burn
at trial. W refer to Crow and Stover collectively as “Col burn’s
attorneys” throughout this opinion.
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1. Standards of Review
We review the district court’s grant of sunmmary judgnment de
novo, applying the sanme standards as the district court. Fisher
v. Texas, 169 F.3d 295, 299 (5th Gr. 1999). Since Colburn filed
his federal habeas application in the district court after Apri
24, 1996, his clains are governed by the standards established in
the Anti-Terrorismand Effective Death Penalty Act of 1996 (the

“AEDPA’), 28 U.S.C. § 2254 (Supp. 2001). See Lindh v. Mirphy,

521 U. S. 320, 336 (1997); Geen v. Johnson, 116 F.3d 1115,

1119-20 (5th Gr. 1997). Under the AEDPA, before an appeal from
a denial of a 8§ 2254 habeas petition can proceed, the petitioner
must obtain a COA, which will issue “only if the applicant has
made a substantial show ng of the denial of a constitutional
right.” 28 U S.C 8§ 2253(c)(2) (Supp. 2001). “An applicant
makes a substantial showi ng when he denonstrates that his
application involves issues that are debatable anong jurists of
reason, that another court could resolve the issues differently,
or that the issues are suitable enough to deserve encouragenent

to proceed further.” Rudd v. Johnson, 256 F.3d 317, 318-19 (5th

Cir. 2001).

Mor eover, “the determ nation of whether a COA should issue
must be made by viewing the petitioner’s argunents through the
| ens of the deferential schene laid out in 28 U S . C 8§ 2254(d).”

Barrientes v. Johnson, 221 F.3d 741, 772 (5th Gr. 2000). Under




§ 2254(d), an application for a wit of habeas corpus shall not
be granted with respect to any claimthat was adjudi cated on the
merits in state court proceedi ngs unless the adjudication of the
claim “(1) resulted in a decision that was contrary to, or

i nvol ved an unreasonabl e application of, clearly established
Federal |aw, as determ ned by the Suprene Court of the United
States; or (2) resulted in a decision that was based on an
unreasonabl e determ nation of the facts in |ight of the evidence
presented in the State court proceeding.” 28 U S. C

8§ 2254(d)(2); see also Wieat v. Johnson, 238 F.3d 357, 360 (5th

Cr. 2001). Additionally, a state court’s determ nation of
factual issues nust be presuned correct, and the habeas
petitioner bears the burden of rebutting this presunption by

cl ear and convincing evidence. 28 U S . C. 8§ 2254(e)(1). The
presunption of correctness is especially strong where, as here,
the trial and the state habeas proceedi ngs occur before the sane

state judge. See dark v. Johnson, 202 F.3d 760, 764 (5th Cr

2000) .

I11. 1Issues 1 and 2: Col burn’s Conpetency-Related d ai ns

In this federal habeas proceeding, Col burn raises two clains
related to his conpetency to stand trial. First, Col burn asserts
that the district court erred in denying Colburn relief on his

procedural conpetency claim?* Second, Col burn asserts that the

4  This procedural conpetency claimis often referred to as
a Pate claim The Suprene Court’s opinion in Pate v. Robinson,
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district court erred in denying Col burn relief on his claimthat
he was inconpetent to stand trial.> W conclude that Col burn
fails to make a substantial show ng of the denial of a
constitutional right wwth respect to each of these conpetency-
related clainms. Accordingly, we deny his request for a COA on

t hese cl ai ns.

A. St andard of Revi ew

Col burn asserts that the district court erred in review ng
hi s procedural and substantive conpetency clains under a

deferential rather than a de novo standard. Citing Bouchillon v.

Collins, 907 F.2d 589, 592-94 (5th Gr. 1990), Col burn argues
t hat because he did not receive a “full and fair hearing” on his
conpetency clains in state habeas proceedi ngs, the presunption of
correctness that the AEDPA accords to state court findings of
fact nmust be abandoned. This contention is incorrect.

Col burn requests that this court enforce a standard that is

no | onger valid. Bouchillon was deci ded under pre-AEDPA | aw,

under which the presunption of correctness could be abandoned if

the petitioner was denied a “full and fair hearing” in state

383 U. S. 375 (1966), established that a court nust sua sponte
conduct an inquiry into a defendant’s nental capacity if the
evi dence before the court raises a bona fide doubt as to the
def endant’ s conpetency to stand trial. |1d. at 385.

°® Colburn also asserts that the district court erred in
denying Col burn relief on his claimthat he received ineffective
assi stance of counsel due to his attorneys’ failure to request a
conpetency hearing prior to trial. W address this claimbel ow
See infra Part |V(B)



court. 907 F.2d at 593 & nn. 11-12. Furt her nore, when Bouchill on

was deci ded, there was no deferential standard of review for a
state court’s |egal conclusions. The AEDPA abandoned the

standards of review used in pre-AEDPA cases |i ke Bouchillon and

“put into place a deferential schenme, under which we nust defer
to a state court adjudication on the nerits.” Valdez v.
Cockrell, 274 F.3d 941, 950 (5th Cr. 2001). The AEDPA
“Jettisoned all references to a ‘full and fair hearing’ fromthe
presunption of correctness accorded state court findings of fact”
so that “a full and fair hearing is not a prerequisite to the
application of 28 U S.C. § 2254’s deferential schene.” |[d. at
949, 942.

B. Col burn’s Pate O aim

In his first conpetency-related claim Col burn all eges that
the district court erred in denying Col burn relief on his claim
that the trial court conmtted a Pate violation during Col burn’s
trial. Atrial court commts a Pate violation by failing to

conduct sua sponte an inquiry into a defendant’s nental capacity

to stand trial when the evidence raises a bona fide doubt as to
his conpetency at the tinme of trial. Pate, 383 U S. at 385. The
test for conpetence is whether a person has (1) “sufficient
present ability to consult with the person’s lawer wth a
reasonabl e degree of rational understanding,” and (2) a “rational

as well as factual understanding of the proceedi ngs agai nst the



person.” Tex. CooE CRRM ProCc. ANN. art. 46.02, 8 1A(a) (Vernon

Supp. 2002); see also Dusky v. United States, 362 U S. 402, 402

(1960) .

The State argues, and the district court found, that Col burn
failed to exhaust his Pate claim W agree. “The exhaustion
requi renent is satisfied when the substance of the federal habeas
claimhas been fairly presented to the highest state court.”

Mercadel v. Cain, 179 F. 3d 271, 275 (5th Gr. 1999). A review of

Col burn’s state habeas petition reveals that Col burn did not
present the legal or factual basis for a procedural Pate claimto
the state court. As the district court correctly recogni zed,
mere citation to Pate for a general legal principle is
insufficient to alert the state court to the existence of a
procedural conpetency claim Colburn fails to persuade us that a
COA shoul d issue on this point.

C. Col burn’s Substantive | nconpetency O aim

In his second conpetency-related claim Col burn asserts that
the district court erred in denying Col burn relief on his claim

that he was inconpetent to stand trial.® “[A] habeas petitioner

6 The district court was “disinclined to find the
subst antive conpetency clai munexhausted,” and di sposed of the
claimon the nerits, relying on the state court’s finding that
Col burn was conpetent to stand trial. Under 8 2254(b)(2), “[a]n
application for a wit of habeas corpus nay be denied on the
merits, notwithstanding the failure of the applicant to exhaust
the renedi es available in the courts of the State.” 28 U S. C
8§ 2254(b)(2). Since we find that Colburn fails to nake a
substantial showi ng of the denial of a constitutional right on
hi s substantive conpetency claim we do not address exhausti on.
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may collaterally attack his state conviction by directly alleging
i nconpetence at the tine of trial, thereby claimng a violation
of the substantive right not to be tried and convicted while

i nconpetent . . . .” Carter v. Johnson, 131 F.3d 452, 459 n. 10

(5th Gr. 1997). However, the petitioner’s burden to denonstrate
i nconpetency at the tine of trial “is extrenely heavy.” Johnson
v. Estelle, 704 F.2d 232, 238 (5th Cr. 1983). This burden
requires the petitioner to “present facts sufficient to
positively, unequivocally, and clearly generate a real,
substantial and legitinmate doubt” as to his conpetency. |1d.
Pursuant to 8 2254(e)(1), we presune the correctness of the

state habeas court’s fact finding that:

Based on the credible affidavits of trial

counsel, and [the state judge’ s] personal

recol l ection, [Colburn] fully understood the

nature of the proceedi ngs agai nst him and was

able to communicate with and ot herw se assi st

trial counsel in his defense.
In other words, the state habeas court found that Col burn
satisfied both requirenents for conpetency: (1) “sufficient
present ability to consult with [his] lawer wth a reasonabl e
degree of rational understanding,” and (2) a “rational as well as

factual understanding of the proceedings against [him.” TEx

CooeE CRRM PrRoC. ANN. art. 46.02, 8 1A(a); see also Dusky, 362 U S

at 402. The district court concluded that “[t] he evidence of
record is insufficient to raise a real and substantial doubt

concerning Col burn’s conpetency at the tinme of his trial.” W
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agr ee. Col burn fails to adduce cl ear and convi nci ng evi dence of
his inconpetency sufficient to overcone the presunption of
correctness that attaches to the state habeas court’s
determ nation that he was conpetent at the time of trial.’

i. The Evidence Supporting Col burn’s Conpetency

Subst anti al evidence supports the state habeas court’s
finding that Col burn was conpetent to stand trial. At Colburn’s
request, the state trial court appointed Dr. WAlter Quijano to
determ ne Col burn’s conpetency. Dr. Quijano exam ned Col burn
approximately ten nonths prior to his trial. After interview ng
Col burn and reviewi ng his nedical history, Dr. Quijano concl uded
that Col burn “had a factual understandi ng of the proceedi ngs
against him” Dr. Quijano also reported that Col burn “appeared
to have a rational understanding of the proceedi ngs agai nst hinf
because he “knew the events leading to arrest and related themto
the charge, the wongful ness of the conduct charged, the
consequences of a guilty verdict, and the proceedings in court.”
Furthernore, Quijano concluded that Col burn had “substanti al
ability to communi cate and assi st counsel in his own defense”
because he “knew his counsel, had sufficient interpersonal
rapport with them could communicate the facts of the case to

them and could and did participate in his defense strategy.”

" Conpetency to stand trial is a fact determ nation
entitled to a presunption of correctness. Mller v. Fenton, 474
U S 104, 113 (1985).
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For these reasons, Quijano opined that the “defendant appeared to
be conpetent to stand trial.”8

Col burn’s attorneys also retained Dr. Carnen Petzold, a
specialist in sexual crinmes, to conduct a nental eval uation of
Col burn. Dr. Petzold exam ned Col burn three weeks prior to jury
selection. Dr. Petzold reported that “[d]espite [Col burn’s]
chronic nental illness, he does appear to be able to forma
| ogi cal and rational understanding of the charges against him he
has an adequate understanding of the | egal process as it relates
to him he is able to adequately consult with his attorney in
order to prepare an adequate defense, and he appears to be
therefore, conpetent to stand trial.” The conpetency eval uations
of Drs. Quijano and Petzold provide valuable insight into

Col burn’s nental state at the tine of trial. See Martin v.

Estelle, 583 F.2d 1373, 1374 (5th Gr. 1978) (“Medical evidence,
such as expert testinony from psychiatrists who have exam ned the
def endant near the tinme of trial or testinony based upon hospital
records reflecting defendant’s nental history, generally provide
sound material for reconstruction of defendant’s nental state.”).
Addi tionally, during state habeas proceedi ngs, Col burn’s

attorneys opi ned that Col burn “was able to communi cate with us

8 In an affidavit first submitted to the federal district
court in conjunction with Col burn’s federal habeas petition, Dr.
Qui jano contradicted his original evaluation and stated that
Col burn was actually inconpetent at the tinme of trial. W
di scuss this additional evidence below. See infra Part

11O (ii).
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t hroughout our representation” and that Col burn “had excell ent
recall of the circunstances surrounding [his offense] and was
able to relate the facts to us.” Because Col burn’s relationship
with his attorneys is central to the question of his conpetence

to stand trial, his attorneys are in the best position to

determ ne that he was conpetent. See Medina v. California, 505
U S. 437, 450 (1992) (stating that “defense counsel will often
have the best-inforned view of the defendant’s ability to

participate in his defense”); see also Bryson v. Ward, 187 F. 3d

1193, 1201 (10th G r. 1999) (“Defense counsel is often in the
best position to determ ne whether a defendant’s conpetency is

gquestionable.”); Watts v. Singletary, 87 F.3d 1282, 1288 (1l1lth

Cr. 1996) (sane).

Finally, Dr. David Axelrad, one of Col burn’s nedica
experts, evaluated Col burn shortly before Colburn filed his state
habeas petition. 1In his report, Dr. Axelrad opined that “the
evaluation and testinony of Dr. Walter Y. Quijano was sufficient
for purposes of arriving at an opinion regarding M. Janes Bl ake
Col burn’s conpetency to stand trial.”® Furthernore, Dr. Axelrad
agreed with Dr. Petzold s conpetency determ nation by stating in

his report that “the patient provided responses to Dr. Petzold

 Like Dr. Quijano, Dr. Axelrad has altered his opinion
concerning Col burn’s conpetency at the tinme of trial. This
“addendum report” was first presented to the federal district
court in conjunction with Col burn’s federal habeas petition. W
di scuss this additional evidence below. See infra Part

11O (ii).
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t hat suggested he was conpetent to stand trial. The
cont enpor aneous concl usions of Drs. Quijano and Petzol d, which
were found adequate by Dr. Axelrad, and the opinions of Colburn’s
attorneys, strongly support the state trial court’s finding of
Col burn’s conpetency at the tinme of his trial.

ii. The Evidence Presented by Col burn to Show | nconpet ency

Col burn attenpts to rebut the state court’s finding that he
was conpetent to stand trial with evidence of: (1) his history of
mental illness, (2) his deneanor at trial, (3) psychotic episodes
occurring during his pretrial incarceration, (4) Dr. Axelrad' s
“addendum report” and recent affidavit, and (5) a recent
affidavit by Dr. Quijano. W find that, viewed as a whole, this
evi dence does not add up to clear and convincing evidence that
the state court’s finding of fact - that Col burn was conpetent to
stand trial - is incorrect.

Col burn’s evidence of inconpetence based on his history of
psychiatric illness is unpersuasive. First, Drs. Quijano and
Petzold fully considered Col burn’s nedical history, yet both

initially determ ned that Col burn was neverthel ess conpetent to

stand trial. Second, Colburn’s attorneys |ikew se found Col burn
to be conpetent to stand trial. Third, it is clear fromthe
record that Colburn’s history of nental illness was factored into

the state habeas court’s finding that he was conpetent.
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In McCoy v. Lynaugh, 874 F.2d 954 (5th Gr. 1989), we

confronted facts simlar to the facts of this case in reviewng a
request for habeas relief. In MCoy, the state trial court
ordered an expert conpetency eval uati on because of defendant
McCoy’ s history of psychiatric problenms and suicide attenpts and
because of his nedicated state. [|d. at 960-61. Because both the
appoi nted expert and McCoy’s trial counsel found McCoy to be
conpetent, this court declined to overturn the findings of
conpetence by the state and federal habeas courts. 1d. at 961

As Dr. Axelrad correctly notes in his report, “the forensic test
for conpetency does not require that the person be free of

psychotic illness or psychiatric problens.” See Mata v. Johnson,

210 F. 3d 324, 329 n.2 (noting that “the presence or absence of
mental illness or brain disorder is not dispositive” of
conpetency). In Colburn’s case, the experts, his attorneys, and
the trial court all found Col burn to be conpetent at the tine of
trial despite his history of nental illness.

Col burn’s assertion that his denmeanor at trial establishes
his inconpetency is al so unpersuasive. The trial record reflects

only one instance of Col burn’s drowsiness. ! However, Col burn

10 The followi ng exchange occurred as Col burn fell asleep:
Counsel Crow Do any of the drugs that
are used to treat paranoid
schi zophreni cs nmake them

sl eepy?
Dr. Quijano: Yes.
Counsel Crow And that sleep would be

pronounced if the drug

15



argues that this was not an isolated incident and that he fel

asl eep several tines during his trial. W need not determ ne the
nunmber of times Col burn fell asleep during trial because whet her
Col burn fell asleep once or slept through nost of his trial is
not dispositive of Col burn’s conpetence. See Watts, 87 F.3d at
1287 (stating that the fact that the defendant slept through part

of his murder trial is insufficient by itself to establish

were taken within the
recent past?

Dr. Quijano: Yes. These antipsychotic
medi cati ons have a
sedating effect. So
agitated people like in
jail you would inject them
to give thema good
night’s rest for a day or

t wo.

Counsel Crow Judge, can | approach the
bench a m nute, please?

The Court: Yes, Sir.

(Wher eupon the foll ow ng was had at the

bench)

Counsel Crow Judge, | don’t know t hat
it mtters, but | think I
need a break to wal k ny
client around the room a
little bit. He's snoring
ki nd of | oud-

Counsel Stover: They apparently injected

himlast tinme night (sic)
to cal m himdown and |
appreciate it. But he’'s
sl eeping right now.

Counsel Crow | don’t knowif it’s going
to matter too much, but |
think it would be better
if we had a mnute to wal k
hi m around to wake hi m up.

16



i nconpetency). Rather, to establish inconpetency, Col burn nust
show that his sl eepiness rendered hi munable to understand the
trial proceedings or to assist his attorneys in his defense.

Wods v. Johnson, 75 F.3d 1017, 1038 n.33 (5th Cr. 1996).

Col burn has presented no evidence that his sleepiness rises to
the I evel of inconpetency, and his attorneys’ opinions and the
state habeas court’s findings of fact suggest otherw se.

Col burn’s evidence relating to psychotic episodes is
i kewi se insufficient to overcone the state habeas court’s
finding of Col burn’s conpetency. Col burn denonstrates that there
were gaps in his psychol ogical treatnent while he was
i ncarcerated, which Col burn asserts led to “florid psychotic
epi sodes, suicidal ideation, and enuresis during pretrial
detention.” First, we note that anecdotal evidence of
psychiatric problens is insufficient to overcone the presunption
of correctness that attaches to the state habeas court’s
determ nation of conpetency. Carter, 131 F. 3d at 461. Menta
illness is not equivalent to inconpetency. Mta, 210 F.3d at 329
n.2. Colburn presents no evidence that his alleged psychotic
epi sodes rendered himinconpetent to stand trial. Second, two
mont hs before his trial, Colburn’ s psychol ogical treatnent
resuned on August 4, 1995, and renmi ned uninterrupted thereafter.

There is no evidence of psychotic episodes after that date.!! On

11 The jail record describes Col burn as conpl ai ni ng of
“anxi ety and chest wall pain” on Septenber 30, 1995, but there is

17



August 16 and August 21, 1995, Dr. Petzold eval uated Col burn and
unequi vocal |y found himconpetent to stand trial. After
Col burn’s treatnent resunmed, Col burn’s attorneys also voiced the
opi nion that Col burn was conpetent. Thus, the fact that Col burn
may have experienced an occasi onal psychotic episode while
i ncarcerated does not establish his inconpetency to stand trial,
especially when Dr. Petzold s and Col burn’s attorneys’ conpetency
eval uations occurred after all such epi sodes had ceased.
Additionally, Dr. Axelrad s “addendumreport” and recent
affidavit are insufficient to overcone the state habeas court’s
finding of Colburn’ s conpetency. Dr. Axelrad did not eval uate
Col burn before his trial and was not present at the trial.
Rather, Dr. Axelrad first evaluated Col burn in January 1997, over
a year after the conclusion of the trial, and his resulting
report was presented to the state habeas court in conjunction
with Col burn’s state habeas petition. |In that original report,
Dr. Axelrad concluded that the conpetency determ nations of Drs.
Qui jano and Petzold were adequate but did not independently
anal yze Col burn’s conpetency. After “review ng additional

records,” Dr. Axelrad created an addendumreport in Decenber
1999, which was first presented to the federal district court in
conjunction with Col burn’s federal habeas petition. |In the

addendum report, Dr. Axelrad states that the additional records

no evidence that this conplaint was part of a psychotic episode.
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he reviewed rai se “serious questions and concerns regarding

[ Col burn’s] conpetency to stand trial” at the tinme of the trial.
Dr. Axelrad presented an affidavit to the district court
declaring that “[b]lased on ny review of information available to
the trial court, it is ny forensic psychiatric opinion that

evi dence that M. Col burn was actually inconpetent during trial
is clear and convincing.” More specifically, Dr. Axelrad' s
current opinion is that, although Col burn appeared conpetent at
the time of Dr. Quijano’s eval uation, sedating nedication

adm nistered to Col burn during trial rendered himinconpetent.

In Dunn v. Johnson, 162 F.3d 302, 306-07 (5th Gr. 1998), we

guestioned the persuasiveness of retrospective psychiatric
opi ni ons because of “the difficulty of conducting a retrospective

eval uati on spanni ng several years.” See also Walker v. G bson,

228 F.3d 1217, 1229-30 (10th G r. 2000) (noting that
“post-conviction affidavits, prepared over seven years after
trial, . . . are of little assistance” in determning

conpetency), overruled on other grounds by Neill v. G bson, 278

F.3d 1044 (10th Gr. 2001). In the instant case, the state
court’s finding of conpetency is based on two cont enpor aneous
conpet ency eval uations, the credi ble opinions of Col burn's
attorneys, and the state court’s first-hand recoll ections of
Col burn at trial. Dr. Axelrad's retrospective addendum report

and affidavit, prepared nore than four years after Col burn’s

19



convi ction, cannot overcone this strong evidence of Col burn’s
conpet ency.

Like Dr. Axelrad s affidavit, Dr. Quijano’s recent affidavit
i's unpersuasive. Dr. Quijano presented an affidavit to the
district court declaring that “it is ny forensic psychol ogi cal
opinion that it is not reasonably probable that during trial M.
Col burn was legally conpetent to stand trial.” |In support of
this statenent, Dr. Quijano cites to the portion of Col burn’s
medi cal records indicating that Col burn was injected with the
sedating drug Haldol and to the portion of the trial record
i ndicating that Col burn fell asleep during trial.' Dr.
Quijano’s recent affidavit is suspect for two reasons. First,
al though Dr. Quijano testified at Colburn’s trial and had the
opportunity to directly observe Col burn’s deneanor at trial, Dr.
Qui jano’ s recent opinion of inconpetency is based only on the
trial record and nedical records. Dr. Quijano never nentions any
personal observations to support his new opinion of Col burn’s
i nconpetency. Second, Dr. Quijano’s opinion is based only on
Col burn’s injection with Hal dol and the one instance of
sl eepiness found in the record. Dr. Quijano uses these facts to
tentatively speculate that it is “not reasonably probable” that
Col burn was conpetent during his trial. Dr. Quijano’s

specul ative affidavit does not denonstrate inconpetency and is

12 See supra note 10 for the text of that portion of the
record that indicates Col burn’s sleepiness during trial.
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insufficient to overcone the state habeas court’s finding of
Col burn’ s conpet ency.

In light of the substantial evidence supporting Col burn’s
conpetency, we find that Col burn fails to provide the clear and
convi nci ng evidence required to overcone the presunption of
correctness that attaches to the state habeas court’s fact
finding that he was conpetent to stand trial. Accordingly,

Col burn fails to make a substantial showi ng of the denial of a
constitutional right with respect to this issue, and we deny his
request for a COA

| V. | ssues 3 and 4: Colburn's Ineffective Assistance of Counsel
d ai ns

In addition to his conpetency-related clains, Colburn raises
two ineffective assistance of counsel clainms. First, Col burn
asserts the district court erred in denying Col burn relief on his
claimthat he received ineffective assistance of counsel due to
his attorneys’ failure to request a conpetency hearing prior to
trial. Second, Colburn argues that the district court erred in
denying Col burn relief on his claimthat he received ineffective
assi stance of counsel due to his attorneys’ msuse of expert

W t nesses.® W conclude that Col burn fails to nake a

13 Col burn al so argues that the district court erred in
denyi ng Col burn’s request for an evidentiary hearing to resolve
factual conflicts surrounding his ineffective assistance clains.
We review the district court’s denial of an evidentiary hearing
for abuse of discretion. MDonald v. Johnson, 139 F.3d 1056,
1059 (5th Gr. 1998). A habeas petitioner is only entitled to a
hearing “[w hen there is a ‘factual dispute, [that,] if resolved
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substantial showi ng of the denial of a constitutional right with
respect to both of these ineffective assistance of counsel
clainms. Accordingly, we deny his request for a COA on these

cl ai ns.

A. St andard of Revi ew

Col burn argues that the district court erred in review ng
his ineffective assistance of counsel clains under a deferential
rather than a de novo standard. Col burn asserts that de novo
review i s proper because the Texas Court of Crimnal Appeals

(“TCCA") failed to adjudicate his ineffective assistance cl ai ns

on the nerits. See Valdez, 274 F.3d at 946 (stating that the
AEDPA' s deferential schene “operates when the state court has
adj udi cated the petitioner’s claimon the nerits”). Col burn
points to the unconventional facts surrounding the TCCA s deni al
of relief to support his argunent.

After state habeas proceedings, the state court recomended
that the TCCA adopt the follow ng conclusion of |aw

Tri al counsel rendered effective assistance
of counsel. Her nandez v. State, 726 S.W2d

in the petitioner’s favor, would entitle [him to relief.’”
Perillo v. Johnson, 79 F.3d 441, 444 (5th Cr. 1996) (quoting
Ward v. Wiitley, 21 F.3d 1355, 1367 (5th Cr. 1994)). W find
that Col burn’s case does not present any factual disputes that
requi re devel opnent at an evidentiary hearing in order to
properly adjudicate the clains. Because the district court had
sufficient facts to nmake an informed deci sion regarding the
merits of Colburn’s clainms, the court did not abuse its

di scretion by refusing to grant Col burn’s request for an
evidentiary hearing. Mirphy v. Johnson, 205 F.3d 809, 816-17
(5th Gr. 2000).
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53, 57 (Tex. Crim App. 1986); Strickland v.
Washi ngton, 466 U.S. 668, 104 S.Ct. 2052, 80
L. Ed. 2d 674 (1984).

The TCCA deni ed Col burn relief and adopted nost of the trial
court’s findings of fact and conclusions of |law. Wthout any
expl anation, however, the TCCA specifically refused to adopt
several findings and concl usions, including the concl usion
concerning Col burn’s effective assistance of counsel. Because of
this action, the state habeas record contai ns no concl usi ons of
| aw regardi ng Col burn’s ineffective assistance clains and only
one finding of fact indirectly related to those clains.

Al t hough the TCCA's denial of relief suggests an
adj udication on the nerits, that court’s refusal to adopt the
concl usion of |aw concerning Col burn’s effective assistance of
counsel is puzzling. Fortunately, we need not determ ne whether
Col burn’s ineffective assistance clains were adjudicated on the
merits in state habeas proceedi ngs because we concl ude that
Col burn fails to make a substantial showi ng of the denial of a
constitutional right with respect these clains under de novo

review. See Nobles v. Johnson, 127 F.3d 409, 416 (5th Cr. 1997)

(declining to determ ne whether the state habeas court
sufficiently adjudicated the petitioner’s claimon the nerits

because the petitioner’s claimfails “even applying the pre- AEDPA

Qo

novo standard of review).

14 See infra note 20 for this finding of fact.
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B. The Failure to Request a Conpetency Hearing

In his first ineffective assistance claim Col burn argues
that the district court erred in denying Colburn relief on his
claimthat he received ineffective assistance of counsel due to
his attorneys’ failure to request a conpetency hearing prior to
trial. Colburn contends that his history of nental illness
conbined with his drowsiness at trial should have alerted his
attorneys to his inconpetency. Quoting MCoy, 874 F.2d at 964,
the district court found that “‘[t]here can be no deficiency in
failing to request a conpetency hearing where there is no

evi dence of inconpetency. W agr ee.

In Strickland v. Washington, 466 U S. 668 (1984), the

Suprene Court established the federal constitutional standard for
ef fectiveness of counsel. To obtain federal habeas relief on
grounds of ineffective assistance of counsel, a petitioner nust
show “that counsel’s performance was deficient” and “that the
deficient performance prejudiced the defense.” 1d. at 687. To
prove a deficient performance, a petitioner nust denonstrate that
a counsel’s errors were so serious as to “render[] the result of
the trial unreliable or the proceeding fundanentally unfair.”

Lockhart v. Fretwell, 506 U S. 364, 372 (1993). Although an

attorney has a duty to nmake reasonabl e investigations on behalf
of clients, there is a strong presunption that an attorney’s

performance is reasonable. See Strickland, 466 U. S. at 690-91

(stating that “strategi c choices nmade after thorough
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i nvestigation of the law and facts rel evant to pl ausi bl e options
are virtually unchal |l engabl e”).

At the tinme of Colburn’s trial, abundant evidence pointed to
his conpetency.?® Two experts, one appointed by the court
pursuant to Col burn’s request and the other hired by Col burn’s
attorneys, found no evidence of inconpetency. Furthernore, his
attorneys’ observations convinced themthat Col burn “was able to
comuni cate with us throughout our representation” and that
Col burn “had excellent recall of the circunstances surroundi ng
[his offense] and was able to relate the facts to us.” Colburn’s
attorneys’ affidavits stated that, based on the expert opinions
of Drs. Quijano and Petzold as well as their own observations,
they “did not request a conpetency hearing because [they] had no
evi dence to support such a request.” Such action is reasonable
and not deficient. MCoy, 874 F.2d at 963-64. Col burn’s
attorneys had no duty to hire a third expert in the hopes of
produci ng an opi ni on suggesting that Col burn was inconpetent.

See Dow hitt v. Johnson, 230 F.3d 733, 748 (5th G r. 2000)

(holding that “trial counsel was not deficient by not canvassing
the field to find a nore favorabl e defense expert”). In fact,
Col burn’s attorneys “had no reason to believe that another
psychiatrist mght reach a [different] concl usion” where the

initial expert evaluations were “consistent with [the attorneys’]

15 See discussion supra Part I11(CQ(i).
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own perception and observation of [Colburn].” dark v. Collins,

19 F. 3d 959, 964 (5th Gr. 1994). Thus, Colburn fails to
establish that his attorneys were deficient and rendered

i neffective assistance by failing to seek a conpetency hearing. ®
Accordingly, Colburn fails to nake a substantial showi ng of the
denial of a constitutional right with respect to this issue, and
we deny his request for a COA

C. The Use of Expert Wtnesses

In his second ineffective assistance claim Col burn argues
that the district court erred in denying Colburn relief on his
claimthat he received ineffective assistance of counsel due to
his attorneys’ m suse of expert wi tnesses. Miyre specifically,

Col burn asserts two distinct clainms: (1) that the district court
erred when it found that Col burn’s attorneys’ failure to retain a
psychiatrist, rather than a psychologist, to testify at trial did
not anmount to ineffective assistance; and (2) that the district
court erred when it found that Col burn’s attorneys’ reliance, to
t he exclusion of other experts, on Dr. Quijano’'s testinony was
not deficient. In analyzing these clains, we apply the two-

pronged Strickland standard. See supra Part |V(B)

16 Because Col burn fails to denonstrate that his attorneys
were deficient, we need not consider whether he has established
actual prejudice. See Anpbs v. Scott, 61 F.3d 333, 348 (5th Gr.
1995) (stating that “a court need not address both prongs of the
conjunctive Strickland standard, but nay di spose of such a claim
based solely on a petitioner’s failure to neet either prong of
the test”).

26



i. The Failure to Retain a Psychiatri st

Col burn argues that he received ineffective assistance
because his attorneys hired Dr. Petzold, a psychol ogist, rather
than a psychiatrist, as an expert. Col burn explains that his
“psychiatric history and the circunstances of the crine
denonstrate that a conpetent counsel would have retained a
psychiatrically trai ned expert who could explain the
phar macol ogi cal and medi cal evidence to the jury.” W
di sagr ee.

Due to the sexual nature of the murder, Col burn’s attorneys
retained the services of Dr. Petzold, a psychol ogi st specializing
in sex crines. After review ng Col burn’s nmedical history and
interview ng Col burn for two days, Dr. Petzold reported on
Col burn’s conpetency to stand trial as well as his sanity at the
time of the offense.®® As previously discussed, Dr. Petzold

concl uded that Col burn was conpetent to stand trial. See supra

7 It is inportant to note that Colburn is not asserting an
Ake violation before this court. In Ake v. lahoma, 470 U S. 68
(1985), the Suprene Court held that a crimnal defendant has a
constitutional right to the assistance of a psychiatrist in
certain situations. |d. at 83. The state habeas court denied
Col burn relief under Ake and entered a conclusion of |aw stating
that Col burn “received all the expert assistance to which he was
entitled.” Col burn does not challenge this concl usion.

8 Under Texas law, insanity “is an affirmative defense to
prosecution” if the actor can show by a preponderance of the
evidence that “at the tine of the conduct charged, the actor, as
a result of severe nental disease or defect, did not know that
hi s conduct was wong.” Tex. PENaL CobE ANN. 8 8.01(a) (Vernon
1994) .

27



Part 111 (OQ(i). Wth respect to Colburn’s sanity, Dr. Petzold
concl uded that Col burn “knew the difference between right and
wong at the tine of the alleged offense, was capabl e of
conform ng his behavior to the |aw, and woul d therefore, not neet
the criteria for the insanity defense.” @G ven these concl usions,
Col burn’s attorneys decided not to use Dr. Petzold as a defense
witness at trial.?®®

The hiring of expert wi tnesses and the presentation of their

testinony is a matter of trial strategy. Yohey v. Collins, 985

F.2d 222, 228 (5th Gr. 1993). Were a previous nental health
exam nation appears to be very thorough, where counsel has no
reason to suspect that another expert mght reach a different
concl usion, and where the original expert conclusion conports
with counsel’s own perceptions and observati ons of the defendant,
counsel is not deficient in not seeking another expert. See
dark, 19 F. 3d at 964. First, Col burn presents no evidence that
establishes that Dr. Petzold s evaluation was not thorough or

careful .2 Second, Colburn’s attorneys had no reason to suspect

19 | nstead, Colburn’s attorneys relied exclusively on Dr.
Quijano’s testinony at trial.

20 The state habeas court entered a finding of fact

stating:
This Court has reviewed the report prepared
prior to trial by Dr. Petzold, and finds that
Dr. Petzold conducted a thorough and carefu
eval uation of Applicant wwth regard to the
possi bl e rel evant issues in Applicant’s case,
including his sanity and future
danger ousness.
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t hat anot her expert m ght reach a different conclusion regarding
either Colburn’s sanity or his conpetency since Drs. Petzold and
Qui jano agreed that Col burn was both conpetent to stand trial and
sane at the tinme of the offense.? Third, the opinions of Drs.
Pet zol d and Quijano are consistent with the observations
expressed by Col burn’s attorneys in their affidavits. For these
reasons, Colburn’s attorneys’ reliance on psychol ogi sts rather
t han psychiatrists was not deficient and, therefore, did not
constitute ineffective assistance. Cark, 19 F.3d at 964.
Accordingly, Colburn fails to nake a substantial showi ng of the
denial of a constitutional right with respect to this issue, and
we deny his request for a COA

ii. The Use of Dr. Quijano

Col burn asserts that he received ineffective assistance
because his attorneys relied, to the exclusion of other experts,
on Dr. Quijano's testinony at trial.? Col burn suggests that his
attorneys should not have called Dr. Quijano as a witness or, in

the alternative, should have called Dr. Petzold to rebut certain

Because we are conducting a de novo review of this issue,
however, we decline to defer to this finding of fact.

2L This is especially true given Dr. Quijano’ s extensive
psychi atric experience as the fornmer director of psychiatric
services for the Texas Departnent of Corrections. Colburn’s
attorneys had no reason to believe that a psychiatrist would
reach a different conclusion that Dr. Quijano.

22 Col burn’s assertion covers his attorneys’ reliance on
Dr. Quijano during the guilt/innocence phase and the sentencing
phase of his trial.
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parts of Dr. Quijano’'s testinony. |In support of his argunent,
Col burn asserts that Dr. Quijano’ s unrebutted testinony inpaired
the viability of his insanity defense at trial. These assertions
| ack nerit.

We begin by noting that “strategic choices nmade after
t horough investigation of the law and facts rel evant to plausible
options are virtually unchal |l engable.” Strickland, 466 U S. at
690. The decision to present or not to present certain evidence
is a mtter of trial strategy, as is the use of expert w tnesses.

Smth v. Black, 904 F.2d 950, 977 (5th Cr. 1990); Yohey, 985

F.2d at 228. 1In their affidavits, Colburn’s attorneys stated
that they relied on Dr. Quijano’s testinony because they “were of
the opinion that Dr. Quijano’s report provided . . . enough
information that [they] could possibly raise a sanity issue for
subm ssion to the jury in spite of Dr. Quijano’s conclusion that
M. Col burn was sane at the tinme of the conm ssion of the
of fense.” This strategy was reasonabl e.

During direct exam nation by Col burn’s attorneys, Dr.
Qui j ano suggested that Col burn was responding to a “comrmand
hal I uci nation” at the tinme of his offense and stated that it is
“very possible that he did not know' his conduct was wong. This
testi nony supported Col burn’s insanity defense. Furthernore,
through Dr. Quijano’s testinony, Col burn’s attorneys were able to
i ntroduce Col burn’s extensive history of nental illness. Dr.
Qui jano opined that Col burn suffered fromchronic, intractable
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paranoi d schi zophrenia that is “difficult to manage and difficult
to treat.” Thus, calling Dr. Quijano as a defense witness was a
reasonabl e strategy that was beneficial to Col burn.

Col burn also clains that his attorneys should have call ed
Dr. Petzold to rebut certain parts of Dr. Quijano’ s testinony.
Dr. Petzold' s report, however, is no nore favorable to Col burn’s
defense than Dr. Quijano’'s report. \While both experts allowed
for the possibility that Col burn was insane at the tine of the
of fense, both ultimately concluded that he was sane. Col burn’s
attorneys reviewed both reports and decided that Dr. Quijano’s
testinony at trial was nore likely to be favorable than Dr.
Petzold's. Such a strategic decision, especially when it vyielded
favorable testinony, is reasonable. W reject Col burn's
assertion that his attorneys were unreasonable for not retaining
a third expert to supplenent or rebut Dr. Quijano’s testinony.

See Dow hitt, 230 F.3d at 748 (holding that “trial counsel was

not deficient by not canvassing the field to find a nore
favorabl e defense expert”). Colburn’s attorneys’ reliance on Dr.
Qui jano’s testinony was not deficient and, therefore, did not
constitute ineffective assistance. Accordingly, Colburn fails to
make a substantial show ng of the denial of a constitutional

right wwth respect to this issue, and we deny his request for a
COA.

V. Concl usi on
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We find that Col burn fails to nake a “substantial show ng of
the denial of a constitutional right” under 8§ 2253(c).
Accordi ngly, we DENY Col burn’s request for a certificate of

appeal ability.
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