IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20432
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

NHAN KI EM TRAN, al so known as Tony Tran,
al so known as Larry Tran, also known as Tony,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 89-CR-135-2

© April 1, 2002
Bef ore DAVI S, BENAVI DES and CLEMENT, G rcuit Judges.
PER CURI AM *
Nham Khiem Tran (“Tran”), federal prisoner # 48684-079,
appeal s the dism ssal of his post-conviction notion to dismss
the indictnment against himfiled pursuant to FED. R CRM P.

12(b)(2). Rule 12(b)(2) nmotions to dism ss an indictnment nust be

made before trial or they are waived. United States v. Cathey,

591 F.2d 268, 271 n.1 (5th Gr. 1979). Because the crimna
proceedi ngs were no |onger pending, Tran’s notion to dismss the

i ndi ctment was unaut hori zed and without a jurisdictional basis.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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See United States v. Early, 27 F.3d 140, 142 (5th Cr. 1994).

The judgnent of the district court is AFFI RVED.



