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Appeals fromthe United States District Court
for the Southern District of Texas
(H 00- CVv- 3310)

Decenber 23, 2002
Bef ore KING Chief Judge, and REAVLEY and WENER, Circuit Judges.

PER CURI AM:

Pl ai ntiffs/Counter-Def endant s/ Appel | ant s (collectively,
“Plaintiffs”) filed the tw captioned |awsuits, which are
consolidated for purposes of this appeal, seeking enforcenent of
the arbitration award that they had obtained against the
Def endant s/ Count er - C ai mant s/ Appel | ees. In the first case
(hereafter, the “Guarantor Lawsuit”), the district court sustained
the counterclai mof TransAtl antic Petrol eumCorp. (“TransAtlantic”)
whi ch asserted that, as guarantor only, it was not subject to the
arbitration provision that led to the award in question. 1In the
second case (hereafter the “Affiliates Lawsuit”), the district
court concluded that the arbitrator’s award to the Plaintiffs was
grounded i n damages that were too specul ative to support the award,
thereby constituting “mani fest disregard of the law,” which the
court equated with m sconduct by the arbitrator. As a result of
these rulings, the district court vacated the arbitration award in
its entirety as to all parties previously found liable by the
arbitrator (collectively, “Defendants”), whether as obligors or

guarantor, and dism ssed both actions.

Pursuant to 5THCr. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THCGr. R 47.5. 4.
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The Plaintiffs appeal all rulings of the district court in
both suits, principal anong which are (1) the court’s determ nation
that the arbitrator erred in finding that TransAtlantic was bound
to arbitrate, and (2) the court’s vacatur of the arbitration award
as to all Defendants. We reverse these rulings of the district
court and remand wth instructions to enforce the arbitrator’s
award as render ed.

| . Facts and Proceedi ngs

Tarpon-Benin, S. A, a conpany that is not a party to this
l[itigation, was incorporated pursuant to the laws of the West
African Republic of Benin (“Benin”) by corporate and i ndividual
associ ates of one of the Plaintiffs, Bettis Goup, Inc. (“Bettis
G oup”).! The initial shareholders of Tarpon-Benin were those
affiliates of Bettis Goup (collectively “the Bettis Affiliates”)
but not Bettis Goup itself. The governnent of Benin granted
Tarpon-Benin a petroleum drilling concession (the “Concession
Contract”), under which Tarpon-Benin assuned various contractual
obligations and acquired drilling rights, in particular the right
to drill offshore in an area designated as Bl ock 2.

Presumably to obtain additional capital for exploitation of
the Concession Contract, Tarpon-Benin brought Profco Resources,
Ltd. (subsequently renaned TransAtlantic and referred to t hroughout

this opinion as such) into the venture through the sal e of Tarpon-

! The laws of Benin require seven sharehol ders, at |east one
of whom nust be a natural person.
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Benin stock to individual and corporate affiliates of
TransAtlantic, but not to TransAtlantic itself. At all tines
relevant to this appeal, the sharehol ders of Tarpon-Beni n consi sted
of (1) the Bettis Affiliates and (2) all captioned Defendants-
Count er C ai mant s- Appel | ees ot her than TransAtl antic (collectively
“the TransAtlantic Affiliates”). Together, the TransAtlantic
Affiliates owned 75% of Tarpon-Benin’s issued and outstanding
stock, <controlling its board of directors and its principal
comm ttees, and held the presidency.

The owners of all Tarpon-Benin stock signed a Sharehol ders
Agreenent (the “Agreenent”). Al though not sharehol ders thensel ves,
the two primary corporate players in the venture —Bettis G oup
and TransAtlantic — signed the Agreenent to guarantee sone
obligations of sonme of their respective affiliates that were
sharehol ders, as expressly set forth in the body of the Agreenent.
Specifically, section 6.5 of the Agreenent identifies which
obligations of which shareholders anong the TransAtlantic
Associ ates are guaranteed by TransAtl anti c:

6.5 Quaranty of SOGN Benin's Ooligations
[ TransAtl antic] hereby agrees to guarantee (i)
any and all obligations of SOGWN Benin to
[ Tar pon-Benin] and (ii) any and all obligations

of SCL, Tifand, and LDC in their capacities as
Shar ehol ders of [ Tarpon-Benin]. 2

2 Section 6.7 of the Agreenent nmirrors section 6.5, specifying
whi ch obligations of which shareholders anong the Bettis G oup
Affiliates were guaranteed by Bettis Goup: “6.7 Guarantee of West
Africa’s Obligations. The Bettis Group agrees to guarantee (i) any
and all obligations of West Africa to [Tarpon-Benin] and (ii) any
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After Tarpon-Benin drilled a dry hole in Block 2, differences
devel oped between the Plaintiffs and the Defendants about the
future of the venture. The Concession Contract with Benin was
eventually lost. Wen the dispute between the two factions could
not be resolved am cably, the Plaintiffs invoked the arbitration
clause of the Agreenent, instituting arbitration proceedings
against the Defendants for breach of the Agreenent. These
proceedi ngs, which began in Denver and were transferred to Dall as
by unani nous consent of the participants,® culmnated in an award
of $1.35 million, plus fees and interest, against the Defendants.*

To enforce their arbitration award, the Plaintiffs filed the
captioned lawsuits in federal district court in Houston
TransAtl antic counterclained in the Guarantor Lawsuit, seeking (1)
reversal of the arbitrator’s prelimnary ruling that TransAtlantic
was subject to arbitration and (2) vacatur of the arbitration
awar d. The TransAtlantic Affiliates counterclainmed in the
Affiliates Lawsuit, also seeking vacatur of that award but
contesting neither the validity of the agreenent to arbitrate nor

their susceptibility to arbitration. Following the filing of the

and all obligations of Tarpon Il and RHB in their capacities as
Shar ehol ders of [ Tarpon-Benin].”

3 The transfer to Dallas occurred after TransAtlantic
boycotted the proceedi ngs, although the arbitrator stated that the
proceedi ngs woul d be noved back to Denver if TransAtl antic deci ded
to participate and insisted on a Denver situs.

“1nits appellate brief, TransAtlantic states that the award
against it is in “the total sum of $1, 848, 359. 32."
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Def endants’ cross-notions for sunmary judgnent, the district court
entered orders in both |awsuits.

As an initial matter in the Guarantor Lawsuit, the district
court reversed the arbitrator’s prelimnary ruling that
TransAtlantic was bound to arbitrate, crediting TransAtlantic’s
contention that it did not consent to arbitrate when it signed the
Agreenment as guarantor of the obligations of the TransAtlantic
Affiliates, as expressly spelled out in the body of the Agreenent.
The court went on to vacate the arbitration award as to
TransAtl anti c.

In the Affiliates Lawsuit, the district court vacated the
arbitrator’s award, <crediting the TransAtlantic Affiliates’
characterization of the arbitrator’s ruling as constituting
“mani fest disregard for the law and therefore “m sconduct” by the
arbitrator. In so doing, the court rejected the Plaintiffs’
contentions that (1) the sharehol ders’ express wai ver of appeal in
t he Agreenent precluded the court’s appellate review of the award,
(2) mani fest disregard of the lawis not a valid basis for vacating
the arbitrator’s award anyway, and (3) in fact and in law, the
arbitrator had not manifestly di sregarded the | aw applicable to the
instant dispute. The district court was of the opinion that under
the substantive |law of Texas (which is the |aw selected by the
parties in the Agreenent), the damages were too specul ative to
support an award, so that the arbitrator’s award of such danages
constituted manifest disregard for the law and thus arbitrator
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m sconduct. In the end, the district court vacated the arbitration
award in toto and dism ssed both |awsuits, after which the
Plaintiffs tinely filed notices of appeal.

1. Analysis

A. St andard of Revi ew

In the Affiliates Lawsuit, we review de novo the court’s

denial of the Plaintiffs’ notion for summary judgnent to enforce
their award in arbitration and the court’s grant of the
TransAtlantic Affiliates’ summary judgnent notion to vacate the
arbitration award and dismss the case. Thus, our review of each
appel late issue in the Affiliates Lawsuit is plenary.?®

In the Guarantor Lawsuit, the Plaintiffs and TransAtlantic
filed cross-notions for summary judgnent. The district court
denied the Plaintiffs’ notion and granted TransAtlantic’s. Again,
our review of the grant or the denial of a summary judgnent is
pl enary. Qur standard of review of the district court’s rulings
should not, however, be confused or equated with the extrenely
restricted and deferential standard to which federal courts are
hel d when reviewi ng arbitration proceedi ngs thensel ves, including

t he conduct of the arbitrator and the arbitrati on award.®

5 Six Flags Over Texas, Inc. v. Int’'l Brotherhood of Elec.
Wrkers, Local No. 116, 143 F. 3d 213, 214 (5th Cr. 1998).

6 Brook v. Peak Int'l, Ltd., 294 F.3d 668, 672 (5th Cr.
2002) (noting that the de novo standard of review is “intended to
reinforce t he strong def erence due an arbitrative
tribunal”)(quoting Mcllroy v. Pai ne Webber, Inc., 989 F. 2d 817, 820
(5th Gr. 1993)).




B. The Affiliates Lawsuit

The TransAtlantic Affiliates participated fully in the
arbitration proceedi ngs, never objecting to their being subject to
arbitration or to any other aspect of the proceedi ngs except for
the results reached by the arbitrator in making his award, which,
on appeal, the TransAtlantic Affiliates, |like the district court,
| abel as manifest disregard for the law by the arbitrator. On
appeal to us, the Plaintiffs assert two i ndependent and al ternative
bases for reversing the district court: (1) the parties’ waiver of
the right to appeal the legal rulings and award of an arbitrator;
and (2) the district court’s legal error in (a) applying an
i nperm ssible standard to justify review ng the substance of the
dispute and the arbitrator’s award, and, alternatively, (b) the
district court’s holding that the arbitrator manifestly di sregarded
the law of Texas governing contractual damages and that this
constitutes arbitrator m sconduct.’

1. Vi ver of Appeal

As a prelimnary contention, the Plaintiffs insist that the
TransAtlantic Affiliates violated an express provision of the
Agreenent when they filed a counterclaim seeking vacatur of the

award, and that the district court erred reversibly by entertaining

" FAA 8 16 authorizes our reviewof the district court’s order
vacating the arbitration award. See 9 U S C 8§ 16(a)(l)(B;
Atlantic Aviation, Inc. v. EBMGoup, Inc. 11 F. 3d 1276, 1280 (5th
Cr. 1994); Bull HN Info. Sys., Inc. v. Hutson, 229 F.3d 321, 327
(1st Gr. 2000); Jays Foods, L.L.C v. Chem & Allied Prod. Wrkers
Uni on, 208 F.3d 610, 613 (7th G r. 2000).
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t hat count ercl ai mwhi ch unquesti onably constitutes an appeal of the
arbitration proceedings and the arbitrator’s award. The Plaintiffs
rely on the fifth paragraph of § 17.2.2, which contains the
arbitration provision of the Agreenent:

The decision of the arbitrator shall be final
and binding on all Shareholders and shall be
enforceable in any court of conpet ent
jurisdiction. The Shareholders agree to
exclude any right of application or appeal to
the courts of any jurisdiction in connection
with any question of law arising in the course
of arbitration or with respect to any award
made, except for enforcenent purposes as stated
above. (enphasis added)

In their district court counterclaim the TransAtlantic Affiliates
do not assert any vice in the naking of the Agreenent or their
j oi nder therein; neither do they contest the general applicability
of the above-quoted waiver of appeal. Rat her, they take the
position that, despite its unanbi guous and unconditional wording,
the contractual waiver of the right to appeal in any court anywhere
regardi ng any question of law or any award is inapplicable to an
appeal based on a claim that an award was nmade in nanifest
disregard for the |aw This is so, they argue, because that
constitutes “msconduct” by the arbitrator. W perceive this
argunent as advocating a policy that a general waiver of appeal
t hat does not expressly state that the waiver applies even to the
four grounds listed in 8 10(a) of the FAA, does not preclude the
seeki ng of vacatur on one or nore of those grounds.

Even assuming arguendo that the Agreenent’s broad and



uncondi tional waiver of judicial appeal would not prohibit an
appeal grounded in one or nmore of § 10(a)’s grounds, the
TransAtlantic Affiliates were not entitled to appeal the
arbitrator’s award here by asserting manifest disregard for the
law. First, we have never reversed our rejection of the “manifest
disregard for the law’ standard of review of arbitration awards in
comercial contract cases. W nust, therefore, reject the
TransAtlantic Affiliates position (which was successful in the
district court) equating manifest disregard for the law wth

“m sconduct by the arbitrator,” the latter being one of the four
exclusive grounds listed in 8§ 10(a) of the FAA for vacating an
arbitration award. Consequently, even when we assune Ww thout
granting that the TransAtlantic Affiliates’ waiver of appeal does
not apply to a claim of arbitrator m sconduct, such an appeal
cannot be based on manifest disregard of the law as a proxy for
such m sconduct.

As signatories to the Agreenent, which <contains the
arbitration clause that includes the quoted waiver of appeal, the
TransAtlantic Affiliates are held to know edge of the |aw of
arbitration, including the extrenely narrow and chary approach of
the federal courts to an appeal of the nerits of an arbitration
award, especially when appeal has been waived unconditionally in
the contract. This deened know edge i ncludes, inter alia, that the
list of grounds for review contained in 8§ 10(a) of the FAA is
exclusive and, nore inportantly, that in this circuit nanifest
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disregard for the lawis not equated with arbitrator’s m sconduct.
Thus, the district court erred as a matter of law in hearing the
appeal, which the TransAtlantic Affiliates dressed in the garb of
a counterclaim grounded in manifest disregard of the |aw

Qur long-standing rejection of that ground for wvacatur in
commerci al contract cases pretermts its being considered under the
aegis of any of the four grounds under 8§ 10(a) even if appeals
based on § 10(a) are not prohibited by the waiver of appeal in the
Agr eenent . W nust, therefore, reverse the district court’s
vacatur of the arbitration award as it applies to the TransAtl antic
Affiliates.

2. Alternative Gound for Reversal: Merits of Appea

Furthernore, even if we assune wthout granting that the
wai ver of appeal is inapplicable here, and assune further that, in
this commercial contract case governed by Texas substantive | aw,
mani f est disregard of the | aw could sonehow constitute m sconduct
by the arbitrator, our review of the district court’s vacatur of
the award vis-a-vis the TransAtlantic Affiliates on those grounds
ultimately |leads to reversal.

a. Governing Law, the Arbitration Provision

Article XVII of the Agreenent contains 8 17.2, which is styled

Governing Law and Di spute Resolution. Subsection 17.2.1 specifies

that the “Agreenent shall be governed and interpreted according to
the substantive law of the State of Texas.” That is followed by
subsection 17.2.2, which is the six-paragraph arbitration provision
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of the Agreenent. The first sentence of the first paragraph of
17.2.2 states:
Any and all disputes or differences relating

to, arising out of or in connection with this
Agr eenent which cannot be settled amcably

shal | be finally settled by arbitration
pursuant to this Section 17.2.2. (enphasis

added) .
The second paragraph of 17.2.2 then reiterates:

The substantive | aw of Texas shall be applied
W thout reference or regard to any rules and
procedures regarding conflicts of |aw which
woul d refer the matter to the |aws of another
jurisdiction.

b. The D spute

At this juncture, the details of the controversy underlying
t he di spute between the two sharehol der groups and their respective
guarantors are not inportant. It is sufficient unto this appea
that the controversy involved accusations by the Plaintiffs that
t he Def endants breached the Agreenent in such a nmanner as to cause
t he Concession Contract to be |ost, thereby danagi ng Tar pon-Benin
and its sharehol ders. The dispute is a stereotypical breach of
contract controversy, and the Plaintiffs instigated arbitration in
an effort to resolve their breach of contract cl ains.

At the end of the day, the arbitrator ruled in favor of the
Plaintiffs, concluding that the Defendants had breached their
obligations under the Agreenent, causing Tarpon-Benin to violate
express obligations under the Concession Contract follow ng the
initial drilling of a dry hole in Block 2, including specifically
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the obligations to provide a training programfor the citizens of
Benin and to conduct extensive geophysical operations. Thi s,
according to the arbitrator, resulted in the corporation’s |oss of
the Concession Contract. In the arbitration proceedings, the
Plaintiffs asserted that the | oss of the Concession Contract was
caused at |least in part by TransAtlantic’s unilateral notification
to the governnent of Benin that TransAtlantic was “relinquishing”
its interest in Tarpon-Benin —a step that the Plaintiffs insisted
neither TransAtlantic nor its affiliates had the legal right to
t ake. This in turn pronpted the Plaintiffs to refuse to accept
TransAtlantic’ s “decl arations of transfer.” Based on all oral and
witten subm ssi ons, t he arbitrator concluded that t he

TransAtlantic Affiliates had breached the Agreenent, causing the

Plaintiffs to suffer damage of $1.35 mllion, plus fees and
interest.?®
C. Vacatur of Arbitration Award to Affiliates

In the Affiliates’ Lawsuit, the district court ignored the
wai ver of appeal, ignored our |ong-standing rejection of manifest
di sregard of the | aw as grounds for vacatur in conmercial contract
cases, and proceeded to consider the nerits of the arbitration
awar d agai nst the TransAtlantic Affiliates under the manifest error
doctrine, ultimately reversing the arbitration ruling and vacating

the award. It is anything but clear, however, that we have ever

8 See supra n. 3.
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accepted the manifest error doctrine as a ground for vacating
arbitration awards in commercial contract cases in which the

substantive law of Texas 1is applicable wunder the Federa

Arbitration Act (“FAA"). | ndeed, we expressly rejected that
doctrine in Mllroy v. PaineWbber, Inc.® and RM Perez &
Associates., Inc. v. Wlch.® Those precedents not only recognize

the exclusivity of the list of four grounds for vacatur expressly
set forth in 8 10 of the FAA, to wit, (1) The award was procured by
corruption, fraud, or wundue neans; (2) there is evidence of
partiality or corruption anong the arbitrators; (3) the arbitrators
were guilty of m sconduct which prejudiced the rights of one of the
parties; or (4) the arbitrators exceeded their powers.! They al so
eschew manifest disregard as either an additional ground for
vacatur or a manifestation of arbitrator m sconduct.

We acknow edge that the subsequent statenent in WIllians v.

Cigna Financial Advisers, Inc., to the effect that “cl ear approval
of the ‘manifest disregard of the |aw standard in the review of

arbitration awards under the FAA’" was signified by the Suprene

9989 F.2d 817, 820 n.2 (5th Cir. 1993)(noting this circuit’s
refusal to adopt manifest disregard for the law as a ground for
vacat ur).

10960 F.2d 534, 539 (5th Cir. 1992)(“[T]his circuit never has
enpl oyed a ‘mani fest disregard of the law standard in review ng
arbitration awards”).

11 See id. at 540 (quoting Forsyth Int'l, S A v. Gbbs Gl Co.
of Texas, 915 F.2d 1017, 1020 (5th Cr. 1990)).

12197 F.3d 752, 759 (5th Gr. 1999).
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Court in First Options,'® sent a somewhat conflicting signal by

referring to dicta included in the parenthetical citation to an
earlier case. The above-quoted statenent fromWIlians is |ikew se
dicta, as the controversy there i nvol ved enpl oynent di scri m nati on,
to which a different standard m ght apply. Furthernore, the
arbitration award in that case was affirmed, not vacated. But even
if the subject pronouncenent in WIllians were not dicta and no
di stinction could be drawn on the basis of that being an enpl oynent
case, we would remain bound to follow the pronouncenents in Perez
and Mllroy as earlier precedents, in the absence of an
unequi vocal and unanbi guous reversal by the Suprene Court —and,

we cannot read First Options to qualify as such for issues such as

t hose under consi deration here.

It is no longer necessary to repeat the jurisprudential
authority for the universally recognized proposition that
arbitration is favored. Wen it cones to an order of the district
court that vacates an arbitration award, our review is plenary.?

And, in conducting our plenary review, we defer to the arbitrator’s

13 First Options of Chicago, Inc. v. Kaplan, 517 U S. 938, 942
(1995).

14 See Smith v. Penrod Drilling Corp., 960 F.2d 456, 459 n. 2
(5th Gr. 1992) (acknow edgi ng that the earlier of prior conflicting
panel decisions control).

15 Forsythe Int'l, S.A. v. Gbbs Gl Co. of Texas, 915 F.2d
1017, 1020-21 (5th Gr. 1990).
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resol ution of the dispute whenever possible.® But even if we were
to assune arquendo that the district court did not err in applying
the manifest error standard (or that we could affirm for other
reasons by appl yi ng, de novo, one of the four standards of 8§ 10 of
the FAA), we would reverse that court’s vacatur in the Affiliates
Lawsui t.

As noted, the Agreenent specifies that the substantive | aw of
Texas is controlling. Wthout reiterating the extensive case |aw
cited by the parties in their respective appellate briefs, we are
convinced that the arbitrator’s award against the TransAtlantic
Affiliates cannot be reversed and vacated on the basis of manifest
di sregard of Texas |aw. If we were authorized to review the
substance of the arbitrator’s award under a |ess deferential
standard, we, like the district court, mght find the damages too
specul ative; but we have no such authority and neither did the
district court. Furthernore, even if we were to conclude that,
under the evidence here, the damages awarded by the arbitrator were
i ndeed specul ative, we would not viewthis putative error as rising
to the level of manifest disregard of the law A difference of
opi ni on between courts as to the degree of speculation required to
cross that |ine does not even approach the |evel of egregi ousness
required to constitute manifest disregard; it anounts to nothing

nmore than a difference of opinion anong jurists of reason.

16 Anderman/ Snith Operating Co. v. Tennessee Gas Pi peline Co.,
918 F.2d 1215, 1218 (5th Cr. 1990).
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But the boundaries of federal courts’ latitude in this respect
are far too narrow to permt such a review and ruling by a court
that is considering enforcement of an arbitrator’s award under
ci rcunst ances such as these. Mreover, there is a surfeit of Texas
common law to the effect that majority shareholders nmay owe a
fiduciary-like duty to mnority sharehol ders, casting significant
doubt on the clarity and certainty of the Texas |aw applicable to
this issue.?’ As Texas law is, at a mninum unclear on the
underlying contractual cause of action asserted by the Plaintiffs
inthe instant arbitration proceedi ngs, neither we nor the district
court are legally positioned to say that the arbitrator was guilty
of prejudicial msconduct, exceeded his powers, or otherw se opened
his award to the possibility of reversal by the court. W repeat
for enphasis that, even though we mght disagree with the
arbitrator’s anal ysis and even though we m ght judge the damages to
be specul ative, the acts of the arbitrator in this case fall well
short of the kind of m sconduct required to constitute grounds for
vacatur. There is no hint of arbitrariness, caprice, or reckless
disregard for the provisions of Texas |aw governing this matter
As such, the district court erred as a matter of law in vacating
the arbitration award against the TransAtlantic Affiliates on

grounds of arbitrator m sconduct.

17 See, e.q., Patton v. N cholas, 279 S.W2d 848 (Tex. 1955);
Davis v. Sheerin, 754 S.W2d 375 (Tex. App.—Houston [ISD Dist.]
1988, writ denied); Duncan v. Lichtenberger, 671 S.W2d 948 (Tex.
App. —Fort Worth 1984, wit ref’d n.r.e.).
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In summary, on the basis of the parties’ waiver of the right
to appeal any aspect of an arbitration award and, alternatively, on
the basis of the court’s legal errors, first in applying the
mani f est - di sregard-of-the-1aw standard and then in m sapplying it
tothe instant facts, we reverse the court’s vacatur, reinstate the
award to the Bettis Affiliates, and remand for enforcenent by the
court after conducting any mnisterial proceedings, consistent
herewith, that mght be needed to effectuate enforcenent of the
awar d.

C. The Guarantor Lawsuit

1. Amenability of TransAtlantic to Arbitration Under the
Agr eenent

After the Plaintiffs invoked the arbitration clause of the
Agreenent and commenced proceedi ngs, TransAtlantic asserted that,
as a non-sharehol der, guarantor-only, signatory to the Agreenent,
it was not bound by the arbitration provisions of the Agreenent.
TransAtlantic formalized this contention in its Statenent of
(bjections filed early in the arbitration proceedings. The
arbitrator rendered a prelimnary decision, holding that both
TransAtlantic and Bettis Goup were proper parties to the
arbitration, regardless of the fact that they had signed the
Agreenent as guarantors only. Thereafter, however, TransAtlantic
refused to participate in the arbitrati on proceedi ngs.

When, following conpletion of arbitration, the Guarantor

Lawsuit was instituted by the Plaintiffs to enforce their award,

18



TransAtl antic repeated its contention that it was not subject to
the binding arbitration provision of the Agreenent. TransAtlantic
advanced this position in the district court by filing a
counterclaim in which it reiterated the contention that the
arbitrator had rejected in his prelimnary ruling, i.e., that
TransAtl antic was not subject to arbitration.
a. Wai ver
As an initial contention, the Plaintiffs insist that

TransAtl antic waived any right it mght have had to challenge the
arbitrator’s prelimnary ruling that TransAtlantic is subject to
the instant arbitration. They ground this waiver claimnot in the
wor di ng of the Agreenent but in Tex. Cv. Prac. & Rem § 172.082(f)
(hereafter “82(f)”), which states:

If the arbitration tribunal rules as a

prelimnary question that it has jurisdiction,

a party waives objection to the ruling unless

the party, not later than the 30th day after

the date the party receives notice of that

ruling, requests the district court of the

county in which the place of arbitration is

| ocated to decide the matter.
Keeping in mnd that this enforcenent action was instituted in
federal court and that TransAtlantic filed its counterclaimthere,
asserting that it is not subject to arbitration, we nust exam ne
the applicability of 82(f) in the framework of the FAA and the
International Rules of the AAA, as well as the Agreenent’s cl auses

addressing arbitration and the choice of Texas substantive | aw.

First, the FAA contains no nechanism for a party in
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TransAtlantic’'s position to bring an interlocutory appeal of an
arbitrator’s ruling that such party is subject to arbitration.

Under the FAA, a party seeking to conpel arbitration can seek court

relief under 8 4; a successful party can seek enforcenent of the

arbitration award under 8 9; a party agai nst which an award i s nmade

can seek to vacate such an award under 8 10 by filing a notion

pursuant to 8 12 within three nonths after the award i s rendered.
But we have been referred to nothing in the FAA or in the AAA s
International Rules (and have found nothing on our own) that
aut hori zes a party to seek an interlocutory federal court revi ew of
aprelimnary ruling by the arbitrator to the effect that the party
IS subject to arbitration

It follows, then, that if we were to view 82(f) as being
substantive in nature, parties situated |like TransAtlantic woul d
have no renedy in federal court: They could not bring
interlocutory appeals to the district courts under the FAA, and
attenpts to bring post-award petitions to vacate arbitrati on awards
woul d be thwarted as tinme-barred by 82(f). We conclude for two
reasons, t heref ore, t hat 82(f) does not bl ock | udici al
consideration of TransAtlantic’s challenge toits susceptibilityto
arbitration on the basis of waiver.

First, we are satisfied that this provision of the Texas G vil
Practice and Renedi es Code is procedural rather than substantive;
and, second, that even if it were substantive, 82(f) would be
preenpt ed because it would be in direct conflict with the FAA. W
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conclude, therefore, that TransAtlantic did not waive its right to
chall enge the arbitrator’s prelimnary determ nation that it was
subject to arbitration in this case. (Neither did TransAtlantic
wai ve or forfeit its right to contest the prelimnary ruling by
filing objections with the arbitrator: Such limted appearances to
contest jurisdiction are not general appearances that have the
effect of submtting to the jurisdiction of the tribunal.)

b. Quarantors’ Agreenent to Arbitrate

TransAtl antic insists that, by signing the Agreenent “for the
sole purpose of guaranteeing certain obligations” of the
TransAtlantic Affiliates as shareholders, and then only “to the
extent specifically provided in this Agreenent,” neither it nor
Bettis G oup agreed to arbitrate, irrespective of the conmtnent to
arbitrate of those other signatories whose obligations under the
Agreenent they guarantee. W note at the outset that, despite the
expressly limted substantive purpose of TransAtlantic’s joinder in
the Agreenent, i.e., as guarantor only, its position is different
from a purely non-signatory guarantor (one who signs a separate
guaranty) seeking to avoid arbitration. Generally, a non-signatory
guarantor to an agreenent containing an arbitration provision is
not bound by that provision; the opposite is frequently true for
signatory guarantors.®

We also note that the posture of this case —a signatory’s

18 See Asplundh Tree Expert Co. v. Bates, 71 F.3d 592, 595 (6th
CGr. 1995).
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unil ateral refusal to participate in an arbitration proceedi ng t hat
eventual | y produces an award agai nst such signatory, followed by a
suit to enforce the award, in which suit the signatory counters by
asserting an affirmative defense of not having been subject to a
broad form arbitration clause — differs significantly from the
nmore comon posture of a guarantor (1) asserting such an

affirmative defense in a suit to conpel arbitration or (2) seeking

a declaratory judgnent that it 1is not subject to such an
arbitration clause. Here, the district court’s standard of review
of aruling by the arbitrator that a signatory party is subject to
arbitration under a broad formarbitration provision is decidedly
more limted in scope and deferential to the arbitrator than in
either of the nore famliar settings of a suit to conpe
arbitration or a declaratory action, in either of which the
district court, rather than the arbitrator, would have the first
bite at the apple and the arbitrator basically would have none.
| rrespective of context, however, the lawis settled that, to

answer the question whether a signatory party has agreed to
arbitrate a dispute, two considerations nust be addressed:

(1) Wiether there is a valid agreenent to

arbitrate between the parties; and (2) whether

the dispute in question falls within the scope

of that arbitration agreenent. Wen deciding
whet her the parties agreed to arbitrate the

dispute in question, “courts general ly
...should apply ordinary state-law principles
that govern the formation of contracts.” In

applying state | aw, however, “due regard nust
be given to the federal policy favoring
arbitration, and anbiguities as to the scope of
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the arbitration clause itself nust be resol ved
in favor of arbitration.” The second step is
to determne “whether | egal constraints
external to the parties’ agreenent foreclosed
the arbitration of those clains.”?

It is axiomatic that, wunless an arbitration agreenent

expressly provides otherwise, the arbitrator is enpowered to rule

on his own jurisdiction.? This includes subject nmatter
jurisdiction, i.e., which issues are subject to arbitration and
which are outside its scope; and personal jurisdiction, i.e., who
is or is not bound to arbitrate. Here, none challenge the

jurisdiction of the arbitrator to decide the basic contractua
i ssues submtted by the Plaintiffs, but the Defendants continue to
chall enge the arbitrator’s jurisdiction to decide the liability of
Bettis Group and TransAtlantic as guarantors of any award agai nst
t hose whose obligations they have guaranteed under the Agreenent.
Li kewi se, none chal |l enge the existence or validity of the Agreenent
or the arbitration provisions in it, but do challenge the
susceptibility of the two guarantors to mandatory arbitration,
relying on the express |limtations of their joinder in the
Agreenent to eschew anenability to arbitration

The Agreenent contains no express statenent that the

19 Webb v. lInvestacorp., Inc., 89 F.3d 252, 257-58 (5th Cir.
1996) (internal citations omtted).

20 See Anmerican Arbitration Association, |International
Arbitration Rules art. 15 (“The tribunal shall have the power to
rule onits own jurisdiction, including any objections with respect
to the existence, scope or validity of the arbitration
agreenent.”); see also Tex. Cv. Prac. & Rem § 172.082(a).
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guarantors are bound to arbitrate; but neither does it contain an
express statenent that the guarantors are exenpt fromarbitration
Thus, in applying the rules and nmaxi ns of contract interpretation,
the arbitrator was bound to consider all facially applicable
provisions in the context of the Agreenent as a whole when
deter m ni ng whet her subject matter jurisdiction included the power
to decide personal jurisdiction over the guarantors and subject
matter jurisdiction over their liability as guarantors to the
cl ai mant s on any anount awarded agai nst those whose obligations are
guaranteed. In this case, the arbitrator went the extra mle by
| ooki ng beyond the four corners of the Agreenent and hearing
extrinsic evidence affecting the jurisdictional issues.

Qur exam nation of the Agreenent as a whole, the prelimnary
ruling by the arbitrator and his award, and other matters in the
record, satisfies us that the arbitrator was enpowered to determ ne
his own jurisdiction (including jurisdiction over the guarantors),
that he exercised discretion in making those determ nations, and
that his determ nations are supported by the Agreenent as a whol e
and the circunstances of its execution.?

We have already noted that TransAtlantic and Bettis Goup are

signatories to the Agreenent, and that they expressly guarantee the

2l The instant situation is significantly different fromthat
in Gundstad v. Ritt, 106 F.3d 201 (7th Gr. 1997), in which
neither the guarantee nor the guarantor was nentioned in the
agreenent and the arbitration clause expressly referred to the two
princi pal s.
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obligations undertaken by other parties to the Agreenent, which
parties and objections are indisputably subject to arbitration

Structurally, Article XVII of the Agreenent addressing applicable
| aw and dispute resolution, first designates substantive |aw of
Texas as applicable and then, in the first sentence of § 17.2.2,

states unequivocally and unconditionally that “[alny and al

disputes or differences relating to, arising out of or in

connection with this Agreenent...shall be finally settled by

arbitration pursuant to this Section 17.2.2" (enphasis added).
Although it is true, as strenuously insisted by TransAtlantic, that
the subsequent sentences of that paragraph and the renmaining
paragraphs of Section 17.2.2 contain nultiple references to “the
Shar ehol ders” and none to the guarantors, the above-quoted first
sentence contains nolimtation —no reference to sharehol ders, or
to guarantors, or to anything other than unqualified applicability
to any and all disputes. | ndeed, rather than supporting the
inference that the commtnent to settle “any and all disputes or
differences relating to, arising out of or in connection with” the
Agreenment should not apply to the guarantors, the om ssion of the
limting reference to shareholders from the initial sentence of
Section 17.2.2 provides support for the arbitrator’s determ nation

that the guarantors are subject to arbitration: 1nclusio unius est

exclusio alterius. And, like the position of the guarantors as

signatories to the Agreenent, the statenent appearing on page 2,
i mredi ately preceding “RECI TALS,” confirnms that the guarantors “are
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entering into this Agreenent,” albeit for the limted purpose of

guaranteei ng certain obligations.

| rrespective, then, of our standard of review — whether,
pursuant to FAA one that is extrenely deferential to the
arbitrator, or conpletely de novo, ?? or sonewhere in between (such
as abuse of discretion) — we ultimtely agree wth the
arbitrator’s conclusion that (1) he has the power to determne his
own jurisdiction, including the substantive question of the
responsibility of the guarantor for any award in arbitration
agai nst those whose commtnents were guaranteed, and the in
personam anenability of the guarantors to arbitration; (2) that,
when t he Agreenent is read as a whol e, both guarantors are bound to
arbitrate; and (3) as guarantor, TransAtlantic is bound jointly and
severally with those sharehol ders of Tarpon-Benin agai nst whomthe
award in arbitration was rendered. These concl usions conport with
the frequently repeated nmaxins that (1) “[Where the parties
include a broad arbitration provision in an agreenent that is
‘essential’ to the overall transaction, we will presune that they

i ntended the clause to reach all aspects of the transaction”? and

22 See generally First Options, 514 U. S. 938 (1995); Kona Tech.
Corp. v. S. Pac. Transp. Co., 225 F.3d 595 (5th Cr. 2000).

2 See Personal Security & Safety Systens Inc. v. Mtorola
Inc., 297 F.3d 388, 394 (5th Cr. 2002); see also Neal v. Hardee’'s
Sys., Inc., 918 F.2d 34, 38 (5th Gr. 1990)(“We hold that when the
parties included a broad arbitration clause in the essential
[contracts] covering ‘any and all disputes,’” they intended the
clause to reach all aspects of the parties’ relationship....”).
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(2) that arbitration clauses are to be liberally read to inpl enent
congressional policy expressed in the Federal Arbitration Act.?
Gven the totally broad form arbitration provision of the
Agreenent, the recognition of the guarantors as parties to the
Agreenment for the limted purpose of guaranteeing obligations
created in the Agreenent, and the joinder of the guarantors as
signatories to the Agreenent, we are convinced that the arbitrator
had and correctly exercised the power to determne his jurisdiction
over TransAtlantic as guarantor and over the extent of

TransAtl antic’s obligation as guarantor. But even if our reviewis

de novo, we would agree with the arbitrator’s jurisdictional
ruling. The fact that TransAtlantic boycotted the arbitration
proceedings after the arbitrator ruled prelimnarily that
TransAtlantic was subject to arbitration is of no nonent. The
arbitrator restricted his award vis-a-vis TransAtlantictoits role
as guarantor, so TransAtlantic has no basis for conplaining that
the arbitrator exceeded his authority in that regard. And,
i nasmuch as we have concluded earlier that the district court’s
vacatur of the arbitrator’s award against the TransAtlantic
Affiliates nmust be reversed and the award enforced, our concl usion
that the arbitrator was correct in holding TransAtlantic subject to
arbitration not only requires reversal of the district court’s

jurisdictional ruling to the contrary, but also requires reversal

24 See, e.0., Penzoil Exploration and Prod. Co. v. Ranto Enerqgy
Ltd., 139 F.3d 1061, 1068 (5th Cr. 1998).
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of that court’s vacatur of the award against TransAtlantic as
guar ant or .
I11. Recap

For the foregoing reasons, we reverse the district court’s
vacatur of the arbitrator’s award as having been granted in
mani fest disregard of Texas |aw governing contractual damages,
t hereby constituting m sconduct by the arbitrator. And although we
agree that TransAtlantic did not waive its right to challenge the
arbitrator’s prelimnary ruling on jurisdiction, we also reverse
the court’s reversal of the arbitrator’s ruling that TransAtl antic
is subject to arbitration. W reverse as well the court’s vacatur
of the arbitrator’s award agai nst TransAtlantic as guarantor. W
therefore reinstate the award of the arbitrator in all respects and
remand this case to the district court wwth instructions to enforce
the award of the arbitrator in favor of the Plaintiffs in both of
the cases that are consolidated in this appeal, doing so against
t he several Defendants-Appellees inthe Affiliates Lawsuit, No. 01-
20379, and jointly and severally against TransAtlantic Petrol eum
Corp., Defendant-Appellee in the Guarantor Lawsuit, No. 01-20377.

REVERSED and REMANDED wi th instructions.
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