IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20260
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MELCHOR ALCANTAR- VARGAS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 00-CR-716- ALL

~ Cctober 29, 2001
Bef ore W ENER, BENAVIDES, and DENNI'S, G rcuit Judges.
PER CURI AM *

Mel chor Al cantar-Vargas appeals his sentence follow ng his
guilty-plea conviction for illegally reentering the United States
af ter having been previously deported subsequent to an
aggravat ed-fel ony conviction, in violation of 8 U S.C. § 1326.

Al cant ar-Vargas argues that the district court erred in applying
US S G 8 2L1.2(b)(1)(A) because the rule of lenity required the
court to interpret the term®“drug trafficking crine” to exclude

his state court conviction for possession of cocaine. Alcantar-

Vargas concedes that his argunent is foreclosed by this court’s

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 01-20260
-2

precedent, but neverthel ess seeks to preserve the issue for
further Suprenme Court review
As acknow edged by Al cantar-Vargas, his argunent on appeal

is foreclosed by this court’s holdings in United States v.

Her nandez- Aval os, 251 F.3d 505, 508 (5th Gr. 2001), cert.

deni ed, US __, 2001 W 992061 (U.S. Cct. 1, 2001) (No. O1-

5773); United States v. Hinojosa-Lopez, 130 F.3d 691, 694 (5th

Cr. 1997). Accordingly, his sentence is AFFI RVED



