IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20248
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
RUBEN GARZA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H- 00- CV-3439
USDC No. H93-CR-7-14

June 7, 2001
Before JOLLY, WENER, and PARKER, Circuit Judges.

PER CURI AM *

Federal prisoner Ruben Garza noves this court for a
certificate of appealability (COA) to appeal the district court’s
di sm ssal of his 28 U S.C. § 2255 wherein he had argued that his
counsel was ineffective for failing to ensure that the district
court advised himthat he had waived his right to appeal. He
al so argued that his guilty plea was constitutionally invalid
because the district court failed to informhimregarding the

wai ver - of - appeal provision as provided in Fed. R Cim P. 11(c).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Garza al so argued that his counsel rendered ineffective
assi stance in connection with his sentencing, and that his

sent ence was unconstitutional under Apprendi v. New Jersey, 530

U S. 466 (2000).

The district court summarily dism ssed the notion pursuant
to Rule 4(b) of the Rules Governing 8 2255 Proceedings. In
addition to referencing Rule 4(b), the court stated that “the
petitioner entered a know ng, voluntary plea of guilty. That
plea of guilty waived all non-jurisdictional defects.” In
denying Garza's notion for reconsideration, the court determ ned
that “(a) the issues raised are sinply a way of stating a
different trial strategy, no entitlenent exists; and (b) the
Court fully adnoni shed the defendant concerning his plea of
guilty[.]” The court further determ ned that Garza was seeking
to “m cromanage the judicial process by asserting that he was
entitled to a point or two here or there, thus, his rights under
t he Si xth Amendnent have been violated.”

To obtain a COA, Garza nust nmake “a substantial show ng of
the denial of a constitutional right.” See 28 U S. C
§ 2253(c)(2). Such a showing requires the applicant to
“denonstrate that reasonable jurists would find the district
court’s assessnment of the constitutional clains debatable or

wong.” Slack v. MDaniel, 529 U S. 473, 484 (2000). |If the

applicant for COA challenges the district court’s dismssal for a
reason not of constitutional dinension, the petitioner nust first
show that jurists of reason would find it debatabl e whet her the

district court was correct inits ruling. Id.
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Wth respect to his argunent that his guilty plea was
constitutionally invalid because the district court failed to
warn himthat he was waiving his right to appeal as required by
Fed. R Cim P. 11, Garza has not nmade the show ng necessary for
a COA because he relies on an anmendnment to Rule 11 which did not
becone effective until after he was rearrai gned and sent enced.
Simlarly, Garza has not shown that he is entitled to a COA based

on the Suprene Court’s holding in Apprendi. See In re: Tatum

233 F.3d 857, 859 (5th Cr. 2000). Accordingly, Garza s notion
for a COAis DENFED with respect to these clai ns.

Wth respect to Garza’s argunent that his trial counsel was
ineffective for failing to bring to the district court’s
attention errors in the application of the sentencing guidelines,
the district court apparently determned that Garza' s clains were
foreclosed by his guilty plea. The court also determ ned that
Garza's challenges to a “point or two here or there” with respect
to his offense level were insufficient to state a clai m of
i neffective assistance of counsel.

It is debatable that the district court’s reasons for
dism ssing Garza's ineffective-assistance clains were incorrect.
See Slack, 529 U S. at 484. Although a district court's
m sapplication of the sentencing guidelines is not cogni zable
under § 2255, a defendant's claimof ineffective assistance of

counsel does give rise to a constitutional issue. United States

v. Wal ker, 68 F.3d 931, 934 (5th Gr. 1996). Further, the
Suprene Court has rejected the notion that ineffective assistance

in the sentencing context requires a show ng of “sone baseline



No. 01-20248
-4-

standard of prejudice.” See Gover v. United States, 121 S. C.

696, 700 (2001). “[A]lny anmount of actual jail tinme has Sixth
Amendnent significance.” 1d. Accordingly, Garza’s notion for a
COA is GRANTED with respect to the single issue of ineffective
assi stance of counsel at sentencing. The district court’s
judgnent is VACATED and the case is REMANDED for further
proceedi ngs consistent with this order.

COA GRANTED on the single issue of ineffective assistance of

counsel at sentencing; VACATED and REMANDED.



