IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20234
(Summary Cal endar)

KARL H. PETERSON,
Pl ai ntiff-Appellant,

Cl TY OF HOUSTON, TEXAS,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas - Houston D vision
(H 99- CV- 2458)

August 20, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM:

Plaintiff-Appellant Karl Peterson (“Peterson”) appeals the
granting of summary judgnent in favor of Defendant-Appellee Gty of
Houston (the “City”). Peterson brought suit alleging violations of
the Americans with Disabilities Act (ADA) and the Fam |y Medi cal
Leave Act (FM.A). Because we find that Peterson has failed to

establish the existence of a genuine issue of material fact as to

Pursuant to 5THCr. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THCGr. R 47.5. 4.



either his ability to continue his enploynent with a reasonable
accommodation or his termnation as retaliation for using FMA
| eave, we affirm
l.
FACTS AND PROCEEDI NGS

Peterson, a fornmer curator at the Gty of Houston Zoo (the
“Zoo”), filed suit against the Gty following its term nation of
his enploynent in April 1998. Peterson suffers from a
psychol ogi cal disorder and as a result, experiences insomia.
According to Peterson, his insomia caused his tardiness and
absenteei sm at the Zoo, which eventually led to his firing.

In 1990, Peterson was nade a Curator, a high-ranking position
W th supervisory responsibilities. Thr oughout his enpl oynent

Peterson exhibited an irregular attendance pattern marked by

tardi ness and occasi onal absenteei sm In April 1997, he took a
| eave of absence from his position because of stress. |n August
1997, his psychiatrist approved his return to work. Pet er son

returned to work the next nonth followng his twenty-one week
| eave. When he reported for work, he was inforned by his
supervi sor that he nust begin arriving at 8. 00 AM every norning.
After Peterson indicated that he could not nake that starting tine,
his superior allowed himto delay his arrival tinme until 9:00 A M
each day.

In January 1998, the Houston Parks and Recreation Departnent
issued a Policy and Procedure Directive (“Attendance Policy”)
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defining the violations and repercussi ons of excessive absenteei sm
and tardiness. Peterson’s tardiness and absent eei sm nevert hel ess
continued in the nonths followi ng the issuance of the Attendance
Pol i cy. In accordance with the Attendance Policy terns, he was
given a seven-day disciplinary suspension. On his return to work
follow ng his suspension, however, his attendance problens at the
Zoo continued. Pursuant to Peterson’s request, his psychiatrist
wote a letter to the Zoo in April 1998 clarifying that Peterson’s
di sorder made it difficult for himto arrive at work on tinme. This
letter did not specify an accommodation or arrival time that would
aneliorate Peterson’s attendance problem Finally, in June 1998,
he was suspended indefinitely by the Cty.

Peterson then filed this action for violations of the ADA and
the FM.A After initial discovery, the Cty noved for summary
judgnment of dismssal, which the district court granted on both
clains. Peterson tinely appeal ed.

.
ANALYSI S

A. St andard of Revi ew

We review the district court’s grant of summary judgnent de
novo, applying the sane standard as the district court.! A notion

for sunmmary judgnent is properly granted only if there is no

1 Morris v. Covan Worldwi de Mwving, Inc., 144 F.3d 377, 380
(5th Cir. 1998).




genui ne issue as to any material fact.? An issue is material if
its resolution could affect the outcome of the action.? In
deci di ng whet her a fact i ssue has been created, the court nust view
the facts and the inferences to be drawn therefromin the |ight
nost favorable to the nonnoving party.*

The standard for summary judgnent mrrors that for judgnent as
a matter of law.® Thus, the court nust review all of the evidence
in the record, but make no credibility determ nations or wei gh any
evidence.® Inreviewing all the evidence, the court nust disregard
all evidence favorable to the noving party that the jury is not
required to believe, and should give credence to the evidence
favoring the nonnoving party as well as that evidence supporting
the noving party that is uncontradicted and uni npeached.’
B. ADA C ai m

Pet erson nust show that he is a “qualified individual with a

disability” to succeed on his ADA claim?® Such an individual is

2 Fed. R Cv. P. 56(c); Celotex Corp. v. Catrett, 477 U.S.
317, 322 (1986).

3 Anderson v. Liberty Lobby, Inc. 477 U S. 242, 248 (1986).

4 (d abisionmptosho v. Cty of Houston, 185 F.3d 521, 525 (5th
Cr. 1999).

5 Celotex Corp., 477 U.S. at 323.

6 Reeves V. Sanderson Plunbing Prod., Inc., 530 U S. 133, 150
(2000).

7 |d. at 151.
8 42 U S.C. 8§ 12111(8), 12112(a).
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one who can perform the essential functions of his job with or
wi t hout reasonabl e accommopbdation.® The district court reasoned
that Peterson was not a qualified individual because (1) regular
attendance was an essential part of his job and (2) the evidence
denonstrates that, even with the requested accommobdati on, Peterson
would not be able to attend his job in a tinely and regular
fashion. Such attendance on Peterson’s part was essential because
the Zoo was open to the public every day from10:00 A M until 6:00
P.M, and Peterson, as a Curator, supervised keepers and was
responsible for the reptile and anphi bi an exhibits.

Peterson clained that his tardi ness and absenteeismresulted
from his disabling insommia and that, wth the reasonable
accommodation of a 9:30 AM arrival tinme, he would have been abl e
to fulfill his responsibilities. The Zoo's failure to grant him
this accommobdation and its subsequent decision to termnate him
vi ol ated the ADA, he argues.

Peterson’s attendance over the two nonths preceding his
term nation, however, undercut his contention. Hi s attendance
record shows many days when he arrived well past 9:30 or even 10: 00
A.M and, nore inportantly, many days and even weeks when Peterson
did not cone to work at all. Furthernore, the April 1998 letter
from Peterson’s psychiatrist does not bolster Peterson’s claim

The letter does not designate specific acconmmodations that woul d




permt his performance of essential job functions and does not
explain how any nodification in arrival tinme would alleviate
Peterson’s chronic absenteeism Hence, as the district court
correctly noted, in Peterson’s capacity as Curator, his requested
accommodation still would not have allowed him to perform the
essential functions of the job. Summary | udgnent was properly
granted on Peterson’s ADA claim?

C. FMLA daim

The FMLA ensures that qualifying enployees can take up to
twel ve weeks of unpaid | eave per year w thout adverse enpl oynent
consequences. ! An eligible enployee is one who suffers from a
“serious health condition that makes t he enpl oyee unabl e to perform
the functions of the position of such enployee.”?!? On the
enpl oyee’s return, the enployer nust restore the enployee to a
conparable position.*® To state a prima facie FMLA claim the
enpl oyee nust show that (1) his | eave was FM.A protected, (2) an

adverse enpl oynent action occurred, and (3) the adverse action was

10 See Hypes v. First Commerce Corp., 134 F.3d 721 (5th Cr
1998) (holding that regul ar attendance is an essential function of
nmost jobs and plaintiff’s requested time accommobdati on of arriving
towork | ater than schedul ed woul d not renedy plaintiff’s tardiness
and absenteeism therefore, plaintiff was not a qualified
i ndi vi dual under the ADA and summary judgnment for the enpl oyer was

proper).
11 See generally 29 U S.C. 88 2612, 2615.

1229 U.S.C. § 2612(a)(1)(D).
13 29 U.S.C § 2614(a)(1).



taken in response to his use of FM.A leave.* |f an enployee
establishes a prima facie case, the enployer nust proffer a
| egitimate, nondi scrimnatory reason for the adverse action. And,
if the enpl oyer does so, the burden shifts back to the enployee to
show that the enployer’s reason is a pretext for discrimnation.?®

Here, Peterson cannot establish a prima facie case. To gain
FMLA protection, Peterson would have had to file proper
docunentation and conply with enpl oyer notification requirenents.
The record does not denonstrate whether Peterson properly took
t hese actions. More inportantly, out of his twenty-one week | eave
from April 1997 until Septenber 1997, no nore than twelve weeks
woul d be protected by the FMLA

Assum ng arguendo that Peterson’s |eave, or a portion of his
| eave, qualified for FMLA protection, he neverthel ess nust raise a
genui ne issue as to the causation requirenent of his prim facie
case; in other words, he nust present enough evidence for a
reasonable trier of fact to conclude that the Cty indefinitely
suspended hi m because he took FM.A protected | eave. Peterson has
not net this burden. His only evidence of causation is the
testinony of an assistant, enployed by the Cty, who prepared
Pet erson’s absence report for evaluation by Peterson’ s superiors.

In this report, the assistant item zed Peterson’s absences from

14 Chaffin v. John H Carter Co., Inc., 179 F.3d 316, 319 (5th
Cr. 1999).

15 1d. at 320.



1996 until his indefinite suspension, including his twenty-one week
absence in the mddle of 1997. As the district court correctly
noted, however, an item zed |list of absences revi ewed by a superior
does not, by itself, give rise to an inference of causation. In
fact, in Peterson’s Letter of Indefinite Suspension, his supervisor
docunent ed only absences and tardi ness occurring between March 30,
1998 and May 26, 1998. During that ei ght and one-hal f week peri od,
Pet erson m ssed 218 hours of work —the equival ent of nore than
five weeks. Under the Attendance Policy, his work record for the
two nont hs i medi at el y precedi ng his suspensi on nore than qualifies
Pet erson for disciplinary action. Peterson presents no evidence to
suggest that his supervisors relied on anything other than that
two-nonth period as the basis for his suspension. Put sinply, he
obviously was fired for absenteeismwell in excess of any possible
FMLA leave, not for taking |eave protected by the FMA
Accordi ngly, as Peterson has not raised a genuine dispute of fact
as to the cause of his indefinite suspension, he has failed to
state a viable FMLA cl aim
L1,
CONCLUSI ON

For the foregoing reasons, the district court’s grant of

summary judgnent dism ssing Peterson’s action is

AFFI RVED.



