IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20047
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOSE LU S VARGAS, al so known as Jose Luis Vargas- Gonzal ez,
al so known as Jose Vargas-Vargas, also known as
Jose Jesus Vargas,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. H- 00-CR-328-ALL
~ Cctober 18, 2001

Bef ore REAVLEY, H G3 NBOTHAM and W ENER, Circuit Judges.
PER CURI AM *

Jose Luis Vargas (Vargas) has appeal ed his conviction based
on a gquilty plea to illegal reentry into the United States after
renoval , a violation of 8 U S.C. § 1326. Vargas’'s qguideline
of fense | evel was enhanced 16 | evels pursuant to U S. S G
8§ 2L1.2(b)(1)(A) based on a Texas felony driving-while-

i ntoxi cated (DW) conviction, which was determ ned to be an

aggravated felony. The district court sentenced Vargas to 80

nmont hs’ i npri sonnent .

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 01-20047
-2

Vargas contends that the district court erred by applying
the 16-1evel enhancenent because his prior felony DW conviction
is not an aggravated felony. Because Vargas raises this issue
for the first tinme on appeal, we review for plain error. See

United States v. Calverley, 37 F.3d 160, 162 (5th Cr. 1994) (en

banc); United States v. Q ano, 507 U S. 725, 730-36 (1993).

A Texas felony DW conviction is not a “crinme of violence”
as defined in 18 U S.C. 8§ 16 and thus is not an aggravated fel ony
for the purpose of a US. S .G § 2L1.2(b)(1)(A) 16-1eve
enhancenment. United States v. Chapa-Garza, 243 F.3d 921, 927-28

(5th Gr. 2001) (decided after the district court sentenced
Vargas). Therefore, the district court’s error in applying the
16-1 evel enhancenent was plain and affected Vargas’s substanti al
rights. Because Vargas’'s sentencing range woul d be reduced
substantially wi thout the 16-1evel enhancenent, we exercise our

di scretion to correct this error. See United States v. M randa,

248 F.3d 434, 445 (5th Cr.), petition for cert. filed (U S.

Sept. 6, 2001) (No. 01-6235). Accordingly, Vargas's sentence is
VACATED and this cause is REMANDED for resentencing.

Vargas contends that his prior DW conviction that resulted
in his increased sentence under 8 U S.C. 8 1326(b)(2) was an
el enrent of the offense that shoul d have been charged in the
indictnment. He acknow edges that his argunment is forecl osed by

Al nendarez-Torres v. United States, 523 U S. 224 (1998), but he

seeks to preserve the issue for Suprene Court review in |ight of

the decision in Apprendi v. New Jersey, 530 U S. 466 (2000).

Apprendi did not overrule A nendarez-Torres. See Apprendi, 530
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U S at 489-90; United States v. Dabeit, 231 F.3d 979, 984 (5th

Cr. 2000), cert. denied, 121 S. C. 1214 (2001). Vargas’s

contention is noot in |ight of the disposition we make of his

appeal .

SENTENCE VACATED; REMANDED



