IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11559
Conf er ence Cal endar

JOHN EVERETT SHELTON,
Peti ti oner- Appel | ant,
vVer sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:00-CV-1738-Y

© August 20, 2002
Bef ore H G3 NBOTHAM DAVI S, and PARKER, Circuit Judges.
PER CURI AM *

John Everett Shelton, Texas state prisoner nunber 815616,
has applied for a certificate of appealability (“COA") for an
appeal fromthe district court’s judgnent denying his application
for a wit of habeas corpus. This court nust exam ne the basis
of its jurisdiction onits own notion if necessary. Msley v.
Cozby, 813 F.2d 659, 660 (5th Cr. 1987). A tinely notice of

appeal is a prerequisite to the exercise of jurisdiction by this

court. Dison v. Witley, 20 F.3d 185, 186 (5th Gr. 1994).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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FED. R App. P. 4(a)(1)(A) requires that a notice of appeal in a
civil case be filed “wthin 30 days after the judgnent or order
appealed fromis entered.” Feb. R App. P. 4(a)(1)(A. A
prisoner’s pro se notice of appeal is deened filed when delivered
to prison authorities for forwarding to the court’s clerk.

Houston v. Lack, 487 U. S. 266, 276 (1988); see FED. R APP.

P. 4(c).

The district court’s judgnent was entered on Cctober 30,
2001. Shelton had until Thursday, Novenber 29, 2001, to file a
tinmely notice of appeal. See FED. R App. P. 4(a)(1)(A). The
record reflects that Shelton executed the notice of appeal on
Monday, Decenber 3, 2001. Because the earliest date upon which
the notice of appeal could have been delivered to prison
authorities for filing was Decenber 3, 2001, the notice of appeal
was not tinely filed. Because we are without jurisdiction, the
application for a COA is denied and the appeal is dism ssed.
Shelton has filed a notion for appointnment of counsel which is
deni ed.

COA DEN ED, APPEAL DI SM SSED; MOTI ON FOR APPO NTMENT OF
COUNSEL DENI ED.



