UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-11463

ALCAN ALUM NUM CORPORATI ON,
Pl ai ntiff-Appellant,

VERSUS

BASF CORPORATI ON d/ b/ a DELAWARE NEW CORPORATI ON,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
97- CV- 1480

Sept enber 30, 2002
Before DAVIS, SM TH and BENAVIDES, G rcuit Judges.
PER CURI AM *

Alcan filed this action against BASF to recover for |osses
occasioned fromal |l eged defects in foam Al can purchased from BASF.
The district court granted summary judgnent to BASF on grounds t hat
BASF established that it provided a disclainmer of warranty to Al can

before the sale which effectively barred Al can’s acti on.

"Pursuant to 5" QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.



Qur review of the summary judgnent record reveals that the
district court did not err inreaching this conclusion. |n support
of its notion for sunmary judgnent BASF provided an affidavit that
under the circunstances of the sale in question, BASF woul d have,
pursuant to its cunstomary practices, provided a docunent entitled
“Ternms and Conditions” which contained the disclainer of warranty
BASF relies upon in this case. In response to that notion for
summary judgnent, Al can provided no evidence supporting its view
that BASF failed to provide the docunent containing the disclainer
toit before the sale. The district court correctly concl uded that
BASF had produced sufficient evidence to establish, at |east a
prima facie case, that it had provided the disclainer sheet.
Accordingly, the district court entered sunmary judgnent in favor
of BASF on Al can’s breach of warranty claim

Approxi mately seven nonths after the district court ruled on
BASF's motion, Alcan filed a notion for reconsideration. In
support of this notion, Alcan, for the first time attached an
affidavit fromits purchasing agent asserting that he had revi ewed
the file and found no docunent received from BASF containing a
di sclainmer of warranty. This same wtness also stated in
conclusory fashion that he at no tine received the “Ternms and
Condi ti ons” sheet containing the warranty disclainer. Because
Al can provided no justification for the late filing of its summary
judgnent evidence, the district court denied the notion for
reconsi deration. The district court did not abuse its discretion
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in refusing to consider this evidence filed nonths after the
court’s ruling wthout explanation or justification. Russ v.

| nt ernati onal Paper Co., 943 F.2d 589, 593 (5'" Gr. 1991).

Because the district court correctly determned that BASF
established at least a prima facie case that it furnished the
“Terms and Conditions” sheet which included the disclainmer of
warranty, it correctly granted summary judgnent in favor of BASF.

The district court’s thorough nenmorandum opi ni on and order of
January 30, 2001 adequately explains the court’s dismssal of
Alcan’s remaining clains and for essentially the reasons stated by
the district court, we agree that the remaining clains were
properly di sm ssed.

AFF| RMED.



